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hfj on Saturday and the court lost jurisdiction' ^
found^n'Sft "T' defendant wa,found guilty by a jury and sentenced. The loss of juris.llc. ^

Conclusion

lii.. that the double jeopardy clm,«oIke the otlier clauses of the Fifth Amendment, was de«i...e<;
lo airord an accused a nuixlinum amount of security from
arbitrary or tyrannical acts of government. It was not
meant to Kcrve as a suit of armor which might be indiscriin-
imitely used to clothe a wrongdoer and thereby prevent just
and proper punishment for hia crime. Thus the double
jeopardy proliibition must be read iu the liglit of judicial
interpretation of its meaning and when so read, it ircSr

at an act which ollends two sovereigns may be punished by
each; t}n,t closely related, though distinct, o/Tenses may ^
separately punished; and that above all, tlie provision mny
not be invoked until jeopardy has once truly attached.

5iW. L. K.V. 35y (im)] liV.Ti:t =

CONTROL OF THE SEX CRIMINAL
Frederick J. Ludwiq f

o; :ill aspects o! this problem of sex olfenses there is none tot
can stir the observer more deeply than the age of the v.ct.ms Ihe
records of the eases e.nbrace.l in this study g.ve the ages of 1395
A^ims. . . . With a range from 2 to 68 years, the average a^e of
^ 1,395 vieti.ns was 13 years, 8months. Seventy-three o them
were under 6; 260 were between 6and 10; 655 were between 10 and
16 Two of the vietiins were 2years old; eight were 3, twenty-three
were 4 forty were 5, ihiriy-eiglu were 6, seventy-two were 7,
seventy-four were 8, and seventy-six were 9. The largest number of
victinis of forcil>le rape fell in the 17-year-old group; of statutory
rape in the 15-ycar group; of attempted rape mthe '
of carnal abuse iu the 8-year group; and of impairing morals
11-year group.

Scitisens Committee on the Control of Crime,
Problem of Sex Offenses in New York City 9
(1939).

Poun-KD with this .iMla, the same report eovering the
^period (1930-10;il))' indicated what happened to the of
fenders. Of the 3,205 defendants convicted m New "iork
City, of those charged with any of the seven major sex
felonies (abduction, carnal abuse, incest, forcible rape stat
utory rape, seduction a.ul sodomy), only one-third (1,U0)
tre convicted for the felony charged and this third was
restrained from five lo twenty years, depending on the crime
and manner in which the judge exercised his discretion. Theremaining two-thirds_(-J,15r>)_oLthose^sp„^hargedw^^^^
«\ittedTol>IealiuIUj' t<wni.demeanors. These could bo .e-
suilin^rfor'no more Lhan a year, by statute, altaou^-a m

+Mcin))cr of the Facility. St. John's University School of Law.tscc Plosco^ '̂.^ riw Srru.l ^ for Control,
Prison Woui.i) \ii, I'), 24. IS, (Jui^-Angust U47). air
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New York City, an indeterminate sentence of ud to Hir™
years .3 possible in tl,ese nusdenieanor cLe
popular cho.ee of "bargain pleas" for tl.ese indited Stelons was assault in tlie third deirrm n Sot or w r , ^

U-at wom<M. and Ch i,iron w.ro in onunprosent dLgor
- ' '•'N.nimir iiie An assort-

and sociologists jumped
•"'i i<jgiHlative change—not mere

vcau'fit—-waH iieed(Ml (o provide ade-

=K:"£=r4=-V;c,S:z~
tinnP f. L' ? P«y^J'opathic persoiiuliticJ will con-tinue to comuut sex crimes until they ure "cnred" •tha tZ

mmmm
population guarding the other Of. nor ^

in the pre^, and : a^lt

Implicitly t>.e further .Vel^io l' ^i ,-7 I's U,';:""'
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The District of Columbia, and fourteen states, liave
enacted "sexual psychopath" stututea in tliepast two decades.
Primarily, this legislation was concerned with treatment,
but it also created new kinds of criminality in sex behavior.
New York, which lirst resisted such a statute by guberna
torial veto, has also recently amended its penal sex statutes
along tliese lines.®

The piirpose of this article is to explore the respective
roles of criminal law and of psychiatry in controlling sex
behavior. What should be tlie goal of penal statutes in this
area? What means are b(!st adapted and most likely to at
tain the end selected?

I. Tim PUOBLKM IN TKUMS OF MKANS AND ENDS

Proper evaluation of a body of law can best be realized
by considering it as a means to an end. Accordingly, some
rational choice of an end or ends must be made for penal
sex legislation. This is neccHHury If hox control statutoH and
their administration are to be conHciously directed In a
uniform attack on the ])rohlf:ni. Otiee this is done, the par
ticular statutory proviKiotm, eonnidered aH a meanH to thin
end may be selected or rej.^cted according as they serve or
disserve the end. If the end is the prevention of undesirable
sex behavior, then the means, embracing the entire cnininal
law macliinery, must be appropriately adapted. This in
cludes not only the statuKis and the legislators who draft
them but their administration and the personnel entrusted
with carrying out the .statutes: the judges, prosecutors,
police, psychiatrists, psychologists and guidance cminselors,
and the probation, parole and correction olTlcers. Penal sex
statutes are a small but signiUcant part of this machinery.
And the criminal law system is not the only, nor the best
means of serving this end. Moral and religious education,
wholesome home life and parental guidance, and a fair
chance to make a decent living, all are factors probably
better adapted to achieve it. Nor is the end of preventing
sex crimes the only one worthy of attainment. Being phia^ed

Luwd of N. Y. lySO, c. 525.
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" ""'y nonetheless be desirable
to InT f»"iym mZ:
to ihn ''™ ™'"a''le ends; e.ff., a society dedicntcd
am "" i"»titutio,fof nlo"!,'
Eonerationr"r ' '-''V'™'""' l"'""™''"" succeeding
feSd t^serve tr'""'; important that ti.e mean^
and of t, L! 1 P^venting sex crimes do not ineven more valuI^LtZlonrrun""' """" "

Considered thus as ameans, the function of tlie criminal
in preventing sex crime is considerably restricted It

t?ro"r : '? """" 0"'̂ inner if;!;mc"

-|.un^eas„nt treatment for the „/d^t^niru:::

„ , (2) ^ infty ignore potential oirenders and concern itself^l^y ... i. the actual one. If so, it n.ay undertake his trcft
ment, (a) by punjsl.ing i„ tlie liope that tlirough intim

Zch thne i» in "" institution for so
crime, r rZ '''"ily (•« commit snchcrimes or (c) by attempting to reliabiiitate him it ho is
corrigible. It will bo pointed out (III, i„/ru) that today'
controversy appears to center aliont which of these purpose
dete ronee of potential olTenders or reform of actLlOnos
should predomuinte. All jmrties suhsUnUally acc..„t the
S;r: r," r'tTT'l""": 'bc alteied
•11 1 controllingWnnl ul .e^ behavior : (1) What sort of socially „n,lcsi,-able

sex behavior sho.il,I be made criminal, and ,-J, ,vhar 1.^,1 f
fr«nrm..7.r. :ihA„',( , , , "-n. i,r
uhui-riy v.in., L-umjjm huc-Ij n<!X
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ir. CUIMINAL AND NON-CRIMINAL SEX BEHAVIOtt

Basic Policy Considerations

The criteria for delennitiing whether or not certain
socially undesirable sex behavior Khould be made criminal
ought not to vary greally IVoni those generally used to
delineate criminal from iion-criminal behavior.

1. The behavior should be productive of serious social
evil;

2. It should be of a type poBsible to deter by the tlireat
of punishment;

3 It should be indicative that the persona who engage
in it are-dangerous and more likely than the average person
to commit crimes;

4. it should be capable of unambiguous statutory
definition; and, finally,

5. The social attempt to prevent such behavior should
not be productive of more harm than good.

We shall examine the factors in that order:
1. SesD behavior vroductivc of senous social evil.

Whether any certain sex behavior falls within this criterion
of criminality depends on the answer to two inquiries: (X)
What ends are served by this sexual behavior, and ( )
tliese ends undesirable? The first question is obviously one
of fact and the second (luesLion is one of social values and
moral standards. Clearly sex behavior which se^es desir
able ends, such as the preservation of the family, the en
couragement of the institution of monogamous marriage,
and the proper procreatiori of the succeeding generations,
should not be made crimiiial. There remains the question
whether all sex behavior which does not subserve ^ese muu-
able ends ought to be Bub.i(M:t to peiml treatment.
another way: Should all immoral sex behavior be ma(I<^

/'criminal? An emphatic negative has come from interpreteis
Z Z. Kh.sev-Pomerov-Mariin nnim-t- "85% of the younger

tap'
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Accordingly, it has been urged that criminal legislation
..111 the sex held must only aim at expreswing "the jiulgmetit

-inininuun_Htun.lur(| ofJLigljt. It la argued in support of this view that criminiil
law depeiulH for its enforcement upon tlje '̂nvei-age men"
who serve as complaiimnts, witnesses and jurors. The ami-
incnt continues that when criminal statutes postulale moral
. andards higher than those of the community, sympathy for
the accused will cause tlie statutes to be nullilied, or enforced
only occasionally and indilVercntly. This line of argument
lias a core of truth in that excessive severity imimirs the pre-
ventn^ clllcacy of a criminal statute, because increasing the
&eveiity of punishment seriously diminishes the certainty of
it8 inHiction. ^

Hut the danger of nullification in the tield of sex criiiic
has been over-einphasized. First, it is usually the applin.tio.iof unduly severe punishment for criminal behavior rather

of certain kinds of behavior criminal thut

rpW- of penal statutes. Second, thesdective enforcement of penal statutes dealing with sex ami
other conduct makes improbable their nullification when
behavTo'fB t/ av.M-age communitybehavior. Ihird, even assuming (trgucmlo the validity of
studies reporting widespread sex behavior which is deHned
n!'nV"r"'l »t"tuteH, no vali.l case is therel)ymade for the statutes' repeal. Individuals who report way-
ward sex conduct to interviewers do not tiiereliv declare
their preferences for such behavior in others.' Indeed, far
from condoning such behavior in others, such deviates mi-'ht
well be more severely critical than those whose sex iK.huv^or
accords with official standards. Consequentlv, there appears
to be no great j.robability of nullification of existing sex
statutes from this source, rinally, even if there wen, no

ScUnlific Jnveslis/^twii. 4-1 III. L. Rkv. 149.
'See Sorensen, Book Review, 29 Ned. L. Rev. 156 (1950).
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positive peril has been shown to result from the fact of
nullification of penal sex statutes as can be seen in the case
of adultery, , . • i i„,..

Moreover, and of crucial importance, Ui^mminalja^
system should not abdicate its
moral edu^tioiK 1" to subjecting actual olfenders

"to compulsory treatment, the criminal law also has the func
tion of indicating to the greater mass of potential olleiidera
what is right and wrong in sex behavior.® statutes
are an important determinant of astate's public policy which
in turn often provides the framework of reasoning for judi
cial controversies which arise; in areas outside of the criminal
law. Repeal or amendniont of penal statutes simply because
of their disregard by some portion of the population might
well be construed as a fundamental alteration of the states
public policy.

In short, wliile the law must consider the mores or the
community in defining the criminal, there is no requirement
that the law adopt as its standard of legality the standards
of the strayed. Yet it is clear that not all immoral sex con-
duct should be made criminal. Trivial offenses that burden
the administrative machinery and offenses that foreshadow
harm only to the actor himself, are not serious enough to
justify ofilcial intervention. Such behavior, if it is to be
controlled at all, must be regulated by the liome, church and
school, and by similar non-criminal agencies.®

2. 8cj< behavior possible to deter. One of the crucial
issues between positivists and classical criminologists turns
about the question of which of the many ends of treatment
of sex criminals should pr(?dominate. Positivists who urge
the sexual psychopath type of statute insist the proper end
is that of the restraint of dangerous persons and their re-

BSee Beccaria, Ckimks anh Punishmrnts, c. xxiii.
8Answering the ciucstion whether human law should repress all vice,

St TluImrsXfuinas ,?oiSts out: "Now human law is framed ^or a nun^cr
of'human beings, the majority of whom arc not oSw
human laws do not forbid all vices, from winch the virtuous abstain, but on y
the more erievous viccs from whieli il is possi!)lc for the majority to .ih!.t.nii,Lnd SfthosVthal arc to t!.c hurt oi others, without the nroiub.t.on ofwhich human society could not be maintamod: liuis huuui.i law pr^ibits murder,
ihefl and suchlike.*' De Summa intoiXKiicA la, iluc, Q. 96, Art. i.

'"'41
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habilitation, if they are corrigible. Many of them insist that
most sex crimes are the product of irresistible impulse on the
part of psychopathic personalities. The so-called classicists,
on the other hand, advocate punitive treatment to intimidate
actual offenders and deter potential ones. They dispute the
contentions of the positivists, and urge that .sex crimes are
committed by deterrable but not always undeterred offenders,
bince both groups agree that compulsory treatment should
be given sex criminals whether or not it is po.ssible to deter
them by threat of punishment, resolution of the issue affects
only the kind of treatment and not the determination of the
criminality of the sex behavior. Accordingly, this matter
will be discussed under III, infra.

3. Seof behavior indicative of a dangerous person. There
18 only one type ofsex offense which indicates that the actor
18 probably more likely than the average person to engage
inIt again in the future and which does not fall either within
the first category (sex behavior socially undesirable) or
second category (sex behavior possible to deter). This type
of sex offense is the seriously unde.sirable sex behavior of a
person suffering from a well-defined mental disorder which
renders him legally insane and criminally irresponsible for
his acts. That such persons, although not deterrable by the
threat of punishment, should be incapacitated for so long as
they are dangerous, is a conclusion which is not disputed.
Ihe only issue is whether the selection of persons for com-
pulsory treatment should be made upon the basis of their
potentiality for harmful behavior rather than upon the
demonstrated harmfulness of their actual behavior. The
former method of defining criminality, has been employed
abroad. It is also employed in many of our sexual psycho
path statutes. Certainly its widespread adoption in our
criminal law adminiNtnition would rai.se grave political quos-

fi'oedom ^ pHnciples of iinlividual

(
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4. GapahiUt!/ of unambiguous statutory definition.
Closely related to the ideal of protection of the individuars
civil liberty is the principle of Anglo-American criminal jus
tice that there can be no punishment for behavior unless it
is prohibited by pre-existing law {nulla poena sine lege).
This principle is in sharp contrast to the totalitarian doc
trine that there can be no wrong committed against thestate
which is incapable of being punished {nullum crimen sine
poena).Under our system of law, accordingly, the crim
inal "law" must be declared in advance either by the le^s-
lature in theform ofstatutory crimes, or bythecourts in the
form of common law crimes, the statutory crimes, of course,
always being subject to judicial interpretation. New York
and fourteen other states have only statutory crimes. In
deed, where statutory crimes are involved, the use of am
biguous language in and of itself raises the question of denial
of due process of law. While all language has some inherent
ambiguity, the rationale of this requirement is that advance
notice be given "so far as possible," and has been stated in
the following terms by !Mr. Justice Holmes:

Although it is not likely that a criminal will carefully consider
the text of the law before he murders or steals, it is reasonable that
a fair warninjj should be given to the world in language t"®
common world will understand, of what the law intends to do after
a certain line is passed. To make the warning fair, so far as pos
sible the line should be clear.^^

5. Attempted prevention as causing more hart^ than
good. Assuming that a certain course of sex conduct is so
cially undesirable, that it is possible to deter, that it is in
dicative that the person engaging in it is dangerous, and that

11 Sec en CoiumcHl of German Minister of Justice on Nazi Criminal Co^c
of Scutciiibcr' I 1935: "Wc have substituted for the outworn n)axnn nulla
/lomi sine lent lire 1""^ tnicarioiis lUiclriiK ^

is .lir'S Sini ,i.« Sovicf or il injure,
the onlcr cst:.hHshc«l by Hu- Wurkci s uxh\ ^ 162 N E. 87

«N. Y. I'ENAi. Law §22; Tcople v. Ingbcr, 248 N. Y. ^0^ o/

in (at Uast for fclouii's). Ind., Iowa, Kan., La., Mich., Mont.,
Neb.. Ohio. Okla Ore. .S D. •");« T«- ,7 HQSH

McUuyle v. Unilcil States, 2^3 U. S. 25, 27 ilvoi).
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l-e "npra'ient'leliniUon, it may stil,
the harmful conaeq„e„ces of nil ™"Joing
balance tlie desirable ones Fo. <>"'"''"11 eountoi-
imvior criminal might serve tho rJn • s«cii bo-•
sex criiiicy, but at the same tinu. .r Preventing
or gj-cuter value. Such countei "I""'
served in the undue infringement
tlie tendency toward tiie corruption of n n- or in
^ ; euforcement. Our recent ovn chargcd

'=' •' 'H itself thit irattZT*""?' Prohibiti^an
'•«'• """•» xerio„s may bra-olted'"™"'

HI. T«KaW,KNT or S,.;x OnrBNUEIlS

•'teir books. These statiif/is» another on
lirocediji-etreated. Some of tl at, fl' f t»

x'iiicJ. tlieretofore was ..ot cri, mm "'" "•""i"."! behavior
"f sex miseojidiict. All of tin' si it't ^' "" '"}'''tii"I eourao
"' treatment, usually left to tlip die" "ew types""•. which treatment de"Jts rL, n'' "" i«tni-
eflnitions of imprisonment in terms of
he administrators in a number „r ii .'"""" ""i' maxima.

" the Mhnviug termsVn - J'-'̂ '-'-'lietions report
latutes. the enforcement of those
iilifornia (19<'{9P6 «t ,

eiiectuul law."

Ila.JD)"'̂ ^ '̂"•"•teen cases in 1910, "a Star
mate r ^ith inade-

(103S) '̂ lUtien cases in tm year.s. "
'litres change; little interest in

Jid^iistering present statute."

CONTROL or THE SEX CRIMINAL

Indiana (194:9)

Hassachuselts (1947)

Michigan (1939)

Minnesota (1939)

One case. "Undesirable in prin
ciple, iiielfectivc in operation: no
solution to the problem."

Inoperative. "... hurriedly enacted,
not completely satisfactory; courts
do not like it."

Law inoperative.

Under 200 cases in ten years. . .
no trinniph for justice or for the
protectiou of society."

New ITampshire (1949) No commitments. "These cases
sliould not be sent to a state hospi
tal. No treatment facilities."

New Jersey (1949)

New York (1950)

Thirty-five cases in six months. "A
temporally measure, inadequate to
handle problem."

Fourteen cases in nine months. No

releases.

Washington (1947) Inoiieralive.

Vermont (1943) Virtually inoperative.

No data is available from the following states with such
statutes: Nebraska, Ohio, Pennsylvaiiia.^®

The most recent of these statutes is that of New York,
and because of its importance we slmll examine it in some
detail. This recent New York statute does not make crim

inal any sex or related bcliavior not theretofore defined as
criminal. Thus, it does not create ajiy new criminal status
such as "sexual psychopath." The changes CiTected in New
York are purely ones of treatment.

PsycUuifrically PcxnuleJ Sex Offt-mKrs •5-9 {Feb. 1950), puljlisbed by
the Group fur tlie AdvaiiceiHciil of I'sycliiatry, 3617 W. 6tU Avc., Topeka,
Kansas.

... ••
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(1) Psycliiatric examination of oITeiiders convicted of
certain eex crimes is now inandatoi-y before sentence.'' Prior
to tiny cliaiige in tlje law, such examination was discretioiiarv
wjth the sentencing judge, but it usually was ordered.

(IJ) When the defendant isconvicted of certain specified
sex crimes, an indeterminate sentence of imprisonment in a
slate prison is prescribed, within the discretion of the sen
tencing judge, ranging from a minimum of one day to n
maximum of the defendant's natural life. The senlenciiig
judge now has the choice of .sus])ending sentence or placing
the defendant on probation or imposing the traditional .sen
tence prescribed foi- the crime, as he formerly might Imve
done, or of imi)osing the new indeterminate sentence.'®

(a) Certain changes arc eirected in the parole of defen
dants receiving the new indeterminate sentence.'" Tliey
enjoy certain advnnlages over prisoners receiving the tradi
tional straight-term sentences:

(a) Prisoners sentenced in the traditional way arc
eligible for parole only upon the completion of the minimum
of their sentence, which might, under the old law, be inde
terminate in a more limited K(u.se. Those prisoners, however
who receive the new indeterminate sentence are man<latorily
eligible for jmrole within .six months afler (heir conviction
and at least oiict; evei-y two years tber(!after."®

(b) If a prisoner sentenced in the tra<ntional way is re-
leaseil on parole an<l commits a felony while on paroh;, he is
compelled, in addition to any new sentence impo.sed for the
second crime, to serve the remain<h?r of th(! originnl maxi
mum sentence. Those i>ersons receiving tbe new indeter-
minale sentence an«I relea.sed on parole are exempt from this
rcijuiri?men(.^'

IH V S- /? • N. Y. lyoO, c. 525. §22N. Y. CoHK. Law §212. » s .

|5i9 N. V. lySO, c. 525, §6.

1951 ] CONTROL Of THE SEX CRIMINAL 215
(c) A prisoner sentenced in the traditional way may

not be discharged from parole n,.til the expiration of the full
muximnni tenu of his lixed .sctence, unless he
ably disehargod war veteran.^^ Those receiving the new n-
dcterminate sentence, however, may be ^ f
or absolutely discharged prior to such expiration »
sary provision in view of tlie extensive nature of the maxi
mum. .

The single disadvantage in a parole sense of the new
indeterminate term prisoner is his lack
reduction of his minimum term, as is given to traditiona y
sentenced prisoners, by the amount of ten days off out of
each month for good conduct.

An additional ti-eatment advantage, f
receiving- the new indeterminate sentences is that they are
m,t considered "sentenced to life imprisonment" in sup a
way as would result in their l>eiug declared civilly dead,
or as to prevent their mainlaining civil actions, as long as
the actions are not connected with the arrest.

The new treatment in New York is available only upon
conviction of any one or more of the following specified eight
types of sex or sex-based crimes:

Criminal Bcl»vi..r Alternate Maximum Pumshmcnl
S243 Assault it. the second de- 5years imprisonment

grtie if committed witli the and/or ?1,000 fine
intent to commit rape in
tb(! first or Hecond ilegree,
soilomy in the first or
second d(!gree or carnal
abuse.

§48:i-a Carnal abuse of a child 10 years imprisonment
ten years oi* nndi'r bya de
fendant eighteen or older.

and/or $1,000 fine

«/d. §220, suhil. 2. AMcd by Laws of N. Y. 950, ^ 525. §8.
aayj S23l). su!h!. 2. AJ'lcil by Laws of N. Y. 1950, c. 5-5, §9.
8^ N. Y. Penal Law §51L AM l;y J-aws of N. V. 1950. c. 525. §14.
" Id. §510. Addutl by Laws of N. V. U50, c. 5-5. §U.

• h.': • ,
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New York
Penal Law

§ 2010

oveTtlr f 10 yeara imprisonmentovei ten and under ai\-.
teen by a defendant pre-
vionBly convieted of rape
in the first or yecoiid de
gree, abduction, sodomy,
jjieest, endan{,Mring the
inorula of a chihl or tJie
carnal abuae of a child (§
4S3-a, supra), attempt to
commit any of these
erimoH, or an assault in
the second degree -with an
intent to commit any of
them.

§600 Sodomy i„ the first de- 20 years imprisonment

!Z 20 years imprisonments Sexual abuse while com
mitting a felony. Carnal
abuse or indecent or im
moral practice with tJie
sexual organs of a child of
sixteen or under.

§19'iO The conviction of any fel
ony where the defendant
has a ])rior conviction
anywhere of tiie crimes of
I'ape in the first or second
degree, carnal abuse, sod-
omy in the first degree,
assault in the second de-
gi'oe with intent to com-

any of the above
crimes, or an attempt to
commit any of the above
crimes.

20 years imprisonment
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•In the nine months since its adoption in 1950, 14 sex
offenders have been given this indeterminate treatment in
the discretion of trial judges. Of these, two have since ap
peared before the parole commission, and have been deniea
release. In addition, for tlie lirst two months of 1951, while
ofilcial figures are not readily available, it is estimated tliut
an additional 1-1 sentences have been rendered." This inai-
catea a far more enthusiastic reception of the sexual p-'-?''
path progi-am in New York than has been reported elsev.

liut regarding the New York and related statutes
threshold legislation, in anticipation of that day when such
treatment sluill be mandatory for all sex offenders—and
possibly for all persouH convictcd of crime—its proponents
rely upon three basic propositions:

(1) Persons who commit sex crimes belong to a more or
less well-defined group, distinguishable from the generality
of criminals by the peculiar nature of their mental disorder.
They are not mere criminals but "psychopaths', psycho
pathic personalities", "psychiatrically deviated" persons,
"constitutional psychopathic inferiors" or, in the less stiltpd
nomenclature of onr public press, "perverts and degen
erates."

(2) The existing rules concerning the legal respon
sibility of mentally disordered persons are inadequate to
meet tlie treatment needs of the sex olfender; These rules
are claimed to be too stringent, and based upon a defective
and unreal psychology. Under them, the proponents of the
new legislation point out, sex offenders constitute a terhnm
quid, neither irresponsibly insane nor fully responsible.

(3) Whether or not sex offenders do belong to a special
class the proponents continue to argue, there is no reason
why all criminal offenders should not receive completely in
determinate sentences. Social protection against dangerous
persons, it is argued, and the reformation of corrigible crim-
Inals make the old-fashioned terra sentence obsolete, and the
indeterminate sentence the proper forni of criminal treat-
ment. We shall examine the arguments in that order.

" Iiiformatioii oUai.ie<l from the New York Slate Parole Commission and
Department of Correction, Marcli, 1951.
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Sex Offenders ata Special Class

Is based ,.po„ ««
Who are more likelv than fi. ^ well-delined gpoiio
peat thoir cH„.e« C. , : fiT''' ^^
imposed. No doul,t smue casl ,? , wWcU i,

TI.0 important inql-rHn «„ r
meiit, however, is ,,, . '
o/lenders is higher than i» • »'ecidivism for sexable evidence ^"Ltot » s

T"e most intensive Z.I ! ^offenders in Sing Sing ,vIio yrJrrjlLor"''̂ ^•"'
tion ol sex cHines, or else were in iJ "!• ™"»ic-
of non-sex crimes but Imd prior hi'v '•" ®""""'ssioii
'i-'-e nudings ean be sunrm«':-red ^

1 KKVIOUSLY AurKSTKD
JieasoH in P/ison
Convicted of Sex
Oft'ense
Convicted of
other o/ren^e
Grand Total

Total &Ga> Offenses

87 27

15 5
102 32

Other Offernes

53

11

64

Sing because of"eonSon'for"a''''"'''*'''"'
viousiy arrested for non-set ci-i /•'"me imd lieini pre-«ex crin.es. Af„l, tl.h-d oTti:;:rwlKr for
otiier liand, because of conviction fir ® ""
previously been arrested for sev ^ •'"'Iout the contention of12e prof,one^tl't?'
that sex offenders are a snecinlirri , '"g'xlatton
Moreover, afurther analyses of ..TstT Tf-;'®"""' e«>iip.
in terms of the number of their revi offenders
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even wider disparity. All told, the 87 individuals committed
for sex crimes had a total of 54 prior arrests for sex crimes
and 140 for other crimes.

The most extensive study ever made of sex offenders,
covering a decade in New York City, shows that of 555 con
victed sex oirenders in 3930, for example, only31—or slightly
more than 5 per cent—were convicted again of sex crimes
within the next dozen years. Of this small percentage who
were re-convicted, only G of the 31 were convicted more than
once, chielly for indecent exposure, a non-violent form of
sexual nial-behavior.^"

In tlie same city, anotJier recent study limited to juvenile
oITendcrs hIiows that of 108 boys accused of delinquency aris
ing out of sex offenycH, only three of them were charged with
delinquency again, and none of these three re-delinquencies
involved sex olVenses. On the other hand, of 148 boys charged
with general types of delinquency, of a non-sexual character,
109 of tlieni turned out to be subsequent offenders.^®

That these findings are not confined to New York is in
dicated by national data on recidivism. Of the twenty-five
types of crimes coniniitted by males, the rank of each is
indicated each year by the Uniform Crime Reports according
to the proportion in each of otl'enders who have prior crim
inal records. To select a typical pre-war year, for example,
in 1937 drug addicts ranked first in terms of recidivism, but
rapists were nineteenth^ and other sex offenders, seven
teenth.®®

As criminals, sex olTenders are in no sense specialists
such as safe crackers or pickpockets. Nevertheless, it is
urged that sex criminals are distinguishable from the gen
erality of criminals on the basis of the peculiarity of their
mental disorder. To understand this, it will be necessary to
examine briefly the field of mental disorder. Such disorders
have been classified in the following terms, in order of de
creasing seriousness:

Retort of Mayor's Committke for the Study ok Sex Offenses. New
Yokk City 92-95 (1939).

""Dosiiay, L. J., The Boy Skx Offender, c. 9-12 0943).
Psycopath Laws, 40 J. Ckim. Ljiw & Criminology

543, 547 (Jaii.-Feb. 1950).
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'2>.P«>'<='""'eurosis;" (3) psycliopathicpersonal ty (4) unxiety state;" and (5) mental defec-

iveuess. There is relatively less disagreement among the
, var.„ns schoo sof psychiatry with respect to the ,leSti»

of psycliosis tliau there is witli refereuee to psyehonenrosis
psychopathic personality or unxiety state. The term psy!
closis represents the most deep-seated mental disorde^
wiich constitntes a devastating disorganization of the entire

•jJeisonahty I^orraal adjnstnient to social environment ia
.possible for the psychotic person. Ann.nber of types o?
l h3chosis have been recognized by the generality of i),sydii.
atr.sts: schizophrenia," manic deiiressive psycho.sis"
pai-nnoia," general p„..„«is,.. I
psychosis, epilep.sy" ami, less commonly, traninatic, ai-

aiid no pathological moodincss. (i'stortioii, iw iiiipairnieiit of mtellcct

Intellect may nevertheless be unimnair..,! ^ I c^pcctivc .ind Keueral judgment.

provide numerous cases. ' ""ilvr fire and civilians in bombed areas

idioTs"?ifile'̂ mTons^ development, especially intellect, e.g.,
secliisive, impulsive and neuativistic hphnvJor ^ rovertcd. shut-in,
defective and volition dcfinkely ^ i'rc blunted, judgment
are coniinon. Catatonic Darmoulil h '̂h. i • / lulhicuiations and delusionsthc^rccognized forn.« of tbb distdcr '
cxciteniciU^^nTdatS^wini'̂ (liKhr'ifTE*'''"% periods of iinusualpnlsivc reactions S unul,al^ happiness, im-
pressivc stages where is sn, ^ i J T alternating with de-"y a normal period (lucid internal) I" l^ctwecn there is
lusioris, often ones* of persecutio^^^ arrangement of chronic de-

fcction. In^adiancwrslV^s lhcrc"r" aliTnTi^ froin advancetl syphilitic in-
prcssion, (lelusiuns of «?eiti"ss Lnd a.id de-niid t.rienlation. fetntral dtterioration of memory, perception

occu:;'«S;^;i;Snoc"a^? 1'""^ -hid, sometimes
-S'SS-S sSSSs SS;

teriosdlerotic, toxic and invoUitioiiul psychoses. ,,
The question is; Are sex olVenders more frequent

afflicted with such profound mental disorders than are othe
criminals? Tlie Kew York State study of sex offenders in
Sing Sing fonnd all of them snlTering from some sort of
"mental or emotional disorder, though not 1
nounced [ns psychosis]. ... In many cases the belmvioi
patterns could not be fitted into any 't
classilications ther.Ms no known inentiU disorder that
nrGsiinooses the coiniuission of sex ciiniea.
^ Ten years before this study of the 2,022 sex of^Bndcrs
examiiicd in the doca.hvlonK survey in New lork Ci^y, -^6
liltt'ly ras.ta, ineludin}^ piirHt.ns who committed the crimes ^
carnal abtise, sodomy, indt^cent exposure and
morals," were specially selected for mental examination. Of
tliese 240 persons, IGO wi^-e fonnd neither insane n®'; ^
tally defective, 35 were adjudged insane and 51 were ad
judged mentally defective - Tlu.se are by no means stagger-
ing ratios of mental disord.^r. It is also significant that the
data concerns only am/.'o-that is, of psychotic sex o^^onilevB
compared with all sex olViMiders, and not aproportion, or the
ratio of psycliotic sex otVenders to all sex offenders
nared with the ratio of psychotic criminals to all criminals.
Indeed the group for A.lvancement of rsychiatry I'̂ ^ntly
conclnded_:ahat_.gnly_a^HnmUJ?i'Or'<J?:U^"^^
"orsex oiTeiiHes have hecn involved in be^vlpr_whlch is nia
"teHally dilTerciit than that of most males in the population.

-This small group, whfcir nuntbers in the
to 10 per cent, is that wliicli engages our attention as psy

respect to the significance of non-psychotic mental
disorder in sex crime, lh..re is wide variation
view ommig psychinlrists. At the psychiatric dime of the
Conrt of Oenci'nl Sessions in Xew York Coun^, only 1. .8
n^cont of the sex felons examined were found to be psycho-
pathic personalities. At Bellevue Hospital, psychiatrists

"RF,ro«Tos STmv oF 102 S« Ov>™»»s
"I'nooi.EM nffeinl'" 1 (Tell. WSO), published 'ly the
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person.uftfes!'"'̂ From"Oil''PsychopathicSavior ia eit..er ZLlVXZ":,
sidered normal, in a psvchiaw^ """ « «<»i-
hctero-sexual bclmvio?, mav noLtZ'.« T''
moral, as adultery or statetorv ®! ®^ considered im-
much sexual boliavior wliich is '"""l,
Psycliiatric sense mav „ot «. i- «l'nornial in a
tWs iB true in the cTso l!"?'."."",?' »"• '̂o-- instance!
often in tlio case of sadism " fetishUi «"*' " and
1robabiy most sex l)eIiavior 'wliici, 1= »h "°*i'
'n psKliintrie perspective is a t 'f,«'''en viewedphilia," bestiality," paedopliilia " anllT "®"®'
""sIS not always so. "UomosexnaHlv •
sons who show no other
normality,"., a more or Jess "'i
between non-psychotic meiital diaof^i x? ''<-''«Uonship
abnormal sex behavior ou the oth...- i°" ' ""®
veloped on the basis of th» y"' ''een de-
knowledge. Tl,ej,sychiat",t ZTir Psychiatric

J^ato^gtedy qf_sex orfendT-ra rirfSTr^~4^^~' ~
•whercjlmt "therelr^^^;.T;r-^l®.--v®--''-ai£l'.'̂
JimJisticJcImyiOT.'3;ss--u,,^—
IS difficult to see how it can lir. nf f ®®""C""'»'ances, it
niental disorders have more siffiiii!,''''" • """-Psychotic
"(Tenders than do the full-seal!. » ^ '•''® ™s« "f s«x
'-C argued that either t e psKof mental disorder is morr'C,T,,Z """-"T'"'"" f<"-"is
crimes than with crinies in general associated with sex

SMy. 9 Am /

'-I.'
»"<! nai.. is dircclol at

or::

•'pSr?tLf'F,"l'.'T d'nJrS.

.1951 ] CONTROL OF THE SEX CRIMINAL

2. Legal Responsihility of Sex Criminals

(
223

In 184.3, an assassin intent on taking the life of the
Prime Minister, Lord Peel, succeeded only in killing Lord
Peel's secretary, lie was acquitted at tri^ on the grounds
of insanity. A number of questions about this defense were
propounded to the Lord Justices. After lengthy deliberation
they formulate<l the now famous .M^Naghten nilea. on the
effect of insanity us u defense in a criminal prosecution.
... it must be clearly proved that, at the time of the committing
of the act, the party accused was labouring under such a defect of
reason, from disease of the mind, as not to know the nature and
quality of the act he was doing; or, if he did know it, tliat lie did
not know he was doing what was wrong.®®

The Lord Justices further held that a person, otherwise
sane, who committed a crime under an insane delusion, not
running to the nature and quality of the act, was responsible
for having committed tlie act if it were established at trial
that he knew what he was doing was wrong. Such a person
is to be judged at trial as if the facts were as he believed
them to be.

The overwhelming number of Anglo-American jurisdic
tions have accepted this right and wrong test. "Wrong" has
been interpreted in a moral sense rather than in a legal one
so that, for example, an insane belief on the part of the ac
cused tliat tlie crimiiml act was ordered by God would con
stitute a defense."'

Although lOnglish i)sychiatri8ts find these rules quite
workable,®* many American writers have criticized them.
First, it is urged that the rules are formulated in terms wliich
are unintelligible to students of the human mind. "When
they ask me wln'llu?r the defendant in the dock is in my
opinion insane, \ nuist candidly state . .. first, tliat I do not
understand (he qiu-stion, and second, since I don't under
stand the question I tio not know whether the defendant is

M'Naghlcn's Case, lU C, & 1*. 200, 210, 8 Eng. Rep. 718, 722 (H. L.
1843).

"See People v. Schmiilt, 216 N. Y. 324, 329-340, 110 N. E. 94S, 946-950

PUINCIPLES OF CRIMINAL LaW 477 (1947).
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sfiiisi.•tly uvnilal)Io and is compulsory in most juris
. .viicthei- Ujc (lefcmlant is adjudged saiic aud resnon-
• .ixespons.bly insane. Moreovt, since a jury of

. .. .iiui must dc'termiue tiiis nmtter as an issue of fact thi.
'̂imWe terms "Ifnowiedge", "nature" and "quality" must

Z inrvT""".;""'-''' "'»« ullerstondablo to

objection which has been made to the
lAughten rules la concededly valid vi- that Hitui- fr.
U.on ignores the unity of ti.^ hu^n^mfn "'Th:

prooeBses arc „„a.rected by d~s^,r™;ui;ln'l;ml 'c':™':
(ion'of lete!'t ""r "construe-
cauaed it to fn, r * laiHleading nn.l have properlyaused It to function as a rule of responsibility Those ner

•re no V„ ? well-defined mental disorders
; "reason" Thos ""
lerre,rnrfi:„ r I "f "«^ing de-rtd at the time of commission of the crime ai-o deemed
•sane and responsible, althougl. they may or may nrt
•een ulllictcd with some sort of mental 'disorde.'.«» Rarely

«S.';.'VAMI. Man- 27-1 094.1). ^ "
1?KV. 5^1. sjy'.'s (l'<;SO)'/' " yoimu Offciuh'rs. 29 Neo.
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where there isgeneral psychiatric agreement on the existence
of a psychotic mental disorder in a person will the person be
found to be legally responsible.

The most serious complaint of the psychiatrists about
the M'Nnghtcn test, so far as sex oirenders are concerned,
is that the lest fails to take into consideration the number
of sex oll'cnderH wlio lU'e unable to control their behavior.

. . any number of the obviously and unquestionably men*
tally ill and insane have a keen perception of right and
wrong; in fact, frequently a perception more keen and more
puritanical than that of the average run of normal people.
Distinction between right and wrong "is not an important
factor in deciding a question of mental illness.
theory that some individuals lack a conscience but are other
wise unimpaired in their mental processes, stems from the
compartmentalized psychology of the early nineteenth cen
tury with its emphasis on the concepts of moral sanity,
"amorality" and the belief ^n the existence of "moral im
beciles." The birth of tlie doctrine of the "irresistible im
pulse" came with Maudsley's thesis on "impulsive insanity.
Its recrudescence in the twentieth century is due principally
to the modern popularity of l^reudian psychoanalysis in
America. Much human beliavior was now explained in terras
of drives originating in the Hubconscious which are postu
lated as being completely outsi.le of the advertent control o
will or intellect. These modern theories, of course, parallel
the doctrine of psychologioal dtiterniinism with the rejection
of the freedom of the individual's will.

Some oblique judicial support for this doctrine came
from Stephen who stated that he believed that there were
cases of madness which interfered with the power of self-
control. But Stei^hen was also of the opinion that a man
who could not control hiniseU" also did not know his act was

mMcCakthy & Mato
Aknai.s 1.11, quoU'd liy Ham., o^. r (1923).

"White, Insanity in the Chim'Nai- Unv 5U-. n. k
OS PritcHABU, a lllCATISE /5o lo s c ... ajjo ZlUOOKG AND

Ti.K Mu.icai. JuKisrKitnENCK 0'', nyinHbnuy, a Histoky 0.' Mk^mca.. «',^vrnuu...Y 2-10
Rf.sj-onsidii.ity in Mental Diskask IJJ "•
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=;srre?/ - -=-'SKI'
tion t'mt nTomI fejectcd the no-
illness. "TJie moral nff^. \ signiHeaiicu in mental
which «'«gravest errors.""» Jlorcovpr i v'" "**''U'e
analytic theory i. frelXw' t"? .f
person . . . cfn IcccnTnstH.nT ^
writings of Prcurl or of a^y of his f n°" ""Ll,""''®
doctrine of "moral insanifv'M.o followers." ou And the
coveries. Tiie distincniKliw? i ^i ®*Ploi'cd with no dis-
Clinic observes- «wfhnv^ i Boston Children'sfor a moral Tmbecne to ieTn ""
Otherwise intact in mental noAvnrQ r" subnormal andOf moral feeling. vVc havc^iot touZltZ^
doctrine is the etuae^onewbkhTts '̂''' i'npiilsc"
quick to point out in tI,I 4iUt
that it ignores the unity ofthe hiimn '°"K 'o"*. namely,illness possible whiTL?it« . .''"r
control Without at th~^^i™^ """•cognition? Sfost modern clinical cvi.l """"® ®'

>.Hve demoustratcl the related impa^^enTo^f tli^uS

«« Weihofen' lNSAmTy°Aj"^]DEpg"g^ '"-''C'-and 169-172 (1883)
«• SeeHAiV 'A -.^ ^ Defense in
""ICaiin. PsycLrI'.fTL"^!!:3j'^ 510.

7p (1927).

A'-, 5

And see Hoknev, Nkw
iN KWVTlCAfc PsYCIIOIXWY 242
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functions^' The classic prototype of the "irresistible im
pulse," kleptomania, has been shown In recent investigations
to be a disorder more widespread in its mental implications
than has heretofore been sui)posed." Moreover the problem
of legal proof presented by any common adoption of the
"irresistible impulse" test Is virtually insurmouutable. How
can one distinguish an unresisted imx)ulse from an irre
sistible one? Or how can one properly say" that lack "of
self-control is due to some "compulsion neurosis" rather than
to a simple indiscipline of the will, often a concomitant of
mental illness?

Thus the same sex offender who cannot be deterred by
the threat of punishment will also be the one who cannot
distinguish right from wrong or who can not understand the
nature and quality of his behavior. If so, he clearly belongs
to a class which is made^irresponsible by the M^Naghten
rules. On the other hand, if he is cognitively capable of ap
praising the moral quality of his act, he is deterrable and
there is no substantial reason why he should not be held
legally sane and responsible.

3. Treatment of All Criminals as Patients

I3ven if sex oll'enders cannot be shown to belong to a
sx)ecial class, distinct from other offenders and for which
traditional rules of responsibility fail to take account, it is
still argued that they, like all criminals, should receive
treatment solely for the sake of individual rehabilitation and
the protection of society from dangerous persons. A criminal
law system which employs punishment is "vengeance under
a disguise, namely the disguise of deterrence.""The time

''Stoddard, Meaning op Intkujcknce 26 ([1943); Bolles & Goldstein,
Impairment of Abstract Uclutviur iit Schisophrcnic Patients, 12 Psvchiat. Q,
65 (1938): Vigotsky, Thomjht m Schisophrenia, 31 Arch. Neukol. & Psy-
ciiiATKY 1063 (1934), ^ . w . - , «

Giillicil, Criminal Complex in Compt4!sion Nturosts, 3 J. Chim. Psycho
path. 253 (1941); Luraiid, Compulsive Stealisit/, 1 J. Ckim. Psvcuopatu. 247
(1940).

T*Sce Smith, PsYCUoi.of:Y of the Ckiminal 179 (19M). "It is impos
sible to say, in any purticiilar case, that an impulse was irresistible; all that
can be satd is that the inipolse did not appear to have been successfully
resisted."

" White, Insanity and the Ckiminal Law 502 (1923).
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will come when stealing or murder will be thought of as a
symptom, indicating the presence of a disease ..."The
determinist can make no distinction between the killing of h
human being through criminal violence or througli tlie toxiim
of a tubercle baccillus."The adoption of sucli a nou-
punitive syatem makes irrelevant not only a will free to

or rnjo.ct good or evil, but also the entire framework
^^'''ility in criminal law. The crucial question is

ii a Ky.stum considered as a means is better
uiapted than a punitive one for the attainment of the end

of preventing sex crimes.
The adoption of completely indeterminate sentences

means, of course, the abandonment of legislative gradations
of punislinient set up according to the seriousness of be-
Lavior. In its place, treatment is based exclusively on tlie
offender's need for reliabilitation. This may have disastrous
consequences in some situations when it operates to deprive
a sex offender committing one crime of a powerful incentive
not to undertake another and more serious one. For example,
so long as forcible rape is punished more severely than in
decent assault, the perpetrator of the latter crime may stop
short of committing the former one when the victim repulses
his advances. But if treatment after conviction is made to
depend solely on what the offender needs for his reformation
rather than upon the Heriousness of Ills behavior, clearly no
motive is .supplied by the criminal law to battle down the
defendant's urge to consummate the act of intercourse."

Such indeterminate treatment completely ujireluted to
the Imrmfulness of the crime cojnmitted may also deprive
the criminal law of its efficacy as an instrument of education.
Suppose an olTensive touching and an act of sodomy are botli
classiAed as sex offenses subjecting tlie defendant to inde
terminate sentences from one day to the duration of his
nal.ural life. The criminal may well come to regard the
trivial and serious oITense in tlie same light. On the other
hand, when the legislature prescribes severe treatment for

MfcNNiNiiOK, TTijman Mind .173 ()9-I5).
Urill, Dcfi-niii'iisiu in Psychiatry atuJ Psychoanalysis, 95 Am. J. Psv-

ciuATi'v 597, Ml'.'
'*• J TiitoKY OK Legislation, c. 2 (OgJcn ed. 1931).
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to the defendant non-punitive treatment even though P®11^1 Itl" indicate that ho might respond most readily to
it The writer recalls two defendants who perpetrated an
act of sodomy on a five-year old girl. The
to indict on the unsuiiported testimony ^ ^ •
irh-Vs father who was a longshoreman and former heavyllht boxer, threatened to kill them both If he ever got h.s
r 1 flu'in When one of them returned to the neighbor-hands on ttu . sidewalk

S Tfrrinred Tat'two blocks from the longshoreman s
home Frequently the community, justifiably or ®onunitirtreatment. Failure to heed this cry may lead to
self-help, vigilantism, lynching or wlmt -nay S™]
;^sre;",uti;^^^^^^ m:^ mak^: t^cHminal 1^
TLsHent of private vengeance."
acourse consistent with the prevention of crime will often

at relia^

""„7u:niti:fti::nnst:;;« •
^^nt Unde cur en indoterniinate sentences life impris-
olent for certain se. felonies is possible when the de en-
da^t proves incorrigible, or at least is too Inexperienced to

of a souiul body of law is. llut it sliould wrooK. H pcop'e would
and demands of. the , .j law did not liclp
gratify llie passioiv of cra^In? itself, and thus avoid
liicm, the law has no.choiCL >ut to ^ ^ passion is not
ihc greater evil of individuals or as Uwniakers."
one which we encourage. Siminal Law 13-14 (1923): The

81 See Wimii, Insanity and the u tvhich fthc average inanl cnn
criminal and thus by WunisliinK
transfer Ins fcelinii of his o\sn ^ of righteous indijpiation. Inii,
the criminal Ijc deludes 1 g^-rvitig in this roundabout way, U)l i
l:'SnTinl"eU°ro,u
of cultural i>roKrc5S."
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simulate the approved response which briiigH early parole.
This raises a serious political question of civil liberty. In
addition, when more liarmful behavior is treated less severely
than trivial criminal behavior the inequality of such treat
ment suggests that it is unjust.

On the other hand, it is not correct to characterize a
system which employs punishment as retril>utive or one
which serves tlie end of vengeance only. Ii<!tril)ution as a
sole end of critninul law huH indcMi been urged by Kant,
llegel and Koliler.*' It is not, however, the view of those
who would use punislunent as a means to the end of prevent
ing crime. Aristotle" and 8t. Thomas A«|uina8'* first
stated this position which was later less perfecllv adopted.by
the utiliUtrians, IJentham " and Von Jhering." ^ro^eover,
the use of punishment to influence human behavior is based
on sound psychology. Men seek plejisure, avoid pain. Pun
ishing an actual offender prevents crime by the threat it
makes to the potential one. Normally, certainty of punish
ment is more effective than its severity in influencing be
havior. Assuming a given probability of its infliction, effec
tiveness of punitive treatment varies in direct proportion to
Its severity. This is certainly not the same as saying that
punishment serves the end of retribution.®'

One frequent criticism of the punitive system is certainly
without justification: viz., that it necessarilv contemplates
a system based on revenge. The retributionists themselves
refute this: "Juridical punishment can never be administered
merely as a means for promoting anotlier good, wliether with
regard to the criminal liimself or to civil society, but must
in all cas6s be imposed only because the individual on whom
it is inflicted has committed a crime."

There is hardly more validity in the argument that the
deterrent effect of punishment on potential offenders is in-

90 PmillVo ".V o'; Uw 27!;''S'0914)!

PRmcii'ixs OF Legislation, c. i. '
Law as a Means to an End.

!! I'txiwifir, sul>ra note 60, at 536.®»kANT, l'lltU>601'HY OK LaW 195.

(
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appreciable or non-existent. The fact that crime/continues
in spite of threats by the criminal law is far from conclusive.
No jurisdiction has yet been willing to risk the experiment
of determining Avhether the crime rate would be greater
without them. Itut however efficacious as a deterrent to

potential offenders, punishment is therapeutically ill-adapted
for rehabilitation of actual ones. Experiments in animal
and educational psychology have x»'oduced conflicting data
on its constructive effects."® They confirm common exp«N":
ence that rewards sui)ply superior motivation for huh; .
behavior. They also support the view, that the efficacy oi
properly administered punishment is directly proportional to
the subject's immaturity.®® But their application to the
criminal law system is extremely conjectural. Threats of
electric shock to the maze rat or of teacher to pupil are not
the same as legal ones to a young offender. Punitive treat
ment, especially when severe in the penal situation, brutalizes
and embitters more often than it reforms.®*

Conclusion

No radical alteration in the sex behavior content of
penal statutes is necessitated by investigations purporting to
demonstrate widespread disregard of traditional norms. The
penal law must not abdicate as an instrument of moral
education.

As for treatment of sex offenders, it may most truthfully
be stated that causes have yet to be isolated. Until this is
done, no final "cures" are even reasonably certain. The
symptoms of such behavior are quite complicated. And the
more that is written about them, the more complicated the

Strang, Coiitrihiitiaus of Research to Discipline and Control, 237tii Year
book, National Socie-iy kok Study of Education 216 ff. (1938) (88 studies
revicwwl).

""2 Sears, Resi'Onsibiuty 129-154 (1932) (12 case histories).
See Rusciib and Kikciiiieimeh, Punishment and the Sooal Stiujc-

TUHE 138 (!. (1939); see Schopeniiaueu, World as Wiix and Idea 412
(1886) ; "The Penitentiary system seeks not so much to punish the deed as
the man, in order to reform him. It therefore sets aside tlie real aim of
punishment, determent from the deed, in order to attain the very problematic
end of reformatian. But it is always a doubtful thin{f to attempt to attain
two difTerent ends hy one means; how much more so if the two arc in any
sense op|*osite ends."
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entire problem gets. Psychiatry is a relatively recent de-
l^elopment in man's efforts to better understand himself. In
proportion, as greater insight is worked out in this disci:
pline, much more can be expected from this api)i'oach to
treatment. For tlie present, psychiatrists do not claim that
they know all the answers. Nor is the criminal law—despite
its centuries of experience—^in a position to make such a
claim.

In the light of these facts, the proper approach to the
• •• K'.v ;jt lK?st cau 1)6 uo more than

no greater failure can
.w^i-ani steered by the light of a single

, . c<iiiuiiy absurd to claim that sex offenders
ue subjected solely to non-punitive treatment for the

sake of rehabilitating them and protecting society as it is to
claim that their treatment must always be punitive so that
others will be deterred. No scientific basis has yet been
established for separating corrigible from incorrigible sex
offenders or for determining when it is safe to assume that
the corrigible ones have been reformed.

The control of sex offenders then remains a practical
problem and at present can be handled only by jiractical
methods. First, if a sex oilfender is sent to jail, he will not
harm society with sex offenses while he is there. Second, if
he is sentto jail,others who would be sex offenders are likely
to change their minds. This is the extent of the contribution
of the criminal law to the solution of the problem.

If while he is in jail, he can be helped better to under
stand himself, when he returns to society he will be in a
superior position to avoid repeating his mistakes. This re
mains the job for psychiatry.

Since there is no significant difference between sex
offenders and otfenders committing non-sexual crimes, the re
cent New York statute providing special treatment for sex
offenders is without theoretical experimental basis. The un
favorable experience of other states with similar statutes
does not justify undertaking such legislation as a tentative
experiment in treating sex criminals. Moreover, adoption of
Bwch a statute as a first step towards legislation making such
treatment mandatory for sex or all offenders, would be set-
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Ung sail in a sea of doubt, as we have noted. If under the
present statute, judges exercise their discretion extensively
to sentence sex offenders indeterminately and the pwole
board is unduly lenient or sQvere in releasing such offenders,
then the end of preventing sex crimes would be seriously dis
served by its retention. Its repeal therefore would result in
no loss and might obviate many dangers in criminal law
administration.
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