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first trial started on Sat

by holdi ;

fonrn gunii ;\l’)er into Sunday, on which day defendant w
o did not glli}Jur};land sentenced. The loss of jurisdiac'
. re 3 0 s | 2
jeopardy.es ge the fuct that he had been placed in

ConcLusioN

r
The authorities show

like the other clause that the double Jjeopardy clanse,

to afford an aceu (; of the I'ifth Amendment, was designed
arbitrary o o Sed a4 maximum amount of scearit 11? d
meant tg Se‘_ ylmunc:ﬂ aels of government. Tt wy oy
Sl dl \;3 t:liozzlimt of armor which might be iud;lsi,-r?.?;t
> a wrongdoer and ther : ; .
ang s o d there 3
jeo;&ggnf:er {)pl{la‘;hment for his crime. TI}){LITI?VE?]“‘ oy
intorpr gtalt)i? 11b1‘t30n must be read in the ]igl;t 01'8' g}f}.’le
that an act wllll'of ltl‘; m;‘ﬂuing R Wihen 59 LA, If i: cllcml
d ich olfends two soverei ’ ear
each; that ; " ereigns may be puni ;
septu:atcly gtf:fie‘jlge(;hlﬁte?, }though (igtinghy ymfe'}”’:’glilll:}(fl iﬁ:
s . ; and that above i
not g -] ve all, th :
be invoked until Jeopardy has once t;.myealt)':(l:rﬁzl{;nll may

% People ex rel, Me
See 11 ST, Joun's 1 eyer v, Warden, 269 N. Y, 426 =
FEa I{J&u.;% L. Rev. 120 (1936) ; 5 f"mm:."‘f-'ﬂl?o N. E 647 (1936),
959 (1936); 13N, Y. U L, Q. Kev 616—-(13;55 337 (1930) ;
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urday and the court lost Jurisdiction

CONTROL OF THE SEX CRIMINAL
FrepERICK J. LUDWIG §

Of all aspects of this problem of sex offenses there is none that
can stir the observer more deeply than the age of the victims. The
s of the cases embraced in this study give the ages of 1,395
victims. . . » With a range from 2 to 68 years, the average age of
these 1,395 victims was 13 ycars, g months. Seventy-three of them
were under 6; 260 were hetween 6 and 10; 655 were between 10 and
16. Two of the victims were 2 years old; eight were 3, twenty-three
were 4, forty were 5, thirty-eight were 6, seventy-two were 7,
seventy-four were 8, and seventy-six were 9. The largest number of
victirns of forcible rape fell in the 17-year-old group; of statutory
rape in the 15-year group; of attempted rape in the 10-year group;
of carnal abuse in the S-year group; and of impairing morals in the

11-year group.

record

__Citizens Committee on the Control of Crime,
Problem of Sex Offenses in New York City 9

(1939).

C()Um.mn with this data, the same report covering the

(1930-1939) " indicaled what happened to the of-
Of the 3,205 defendants convicted in New York
City, of those charged with any of the seven major sex
felonies (abduction, carnal abuse, incest, forcible rape, stat-
utory rape, seduction and sodomy), only one-third (1,140)
were convicted for the felony charged and this third was
: restrained from five to Lwenty years, depending on the crime
and manner in which the judge exercised his discretion. The
remaining two-thirds (2,155) of those so charged were per-
lemeanors, These could be re-
by statute, although in

period
fenders.

mitted to plead guilly Lo mis

strained for no more thin i year,

XA, ;T

+ Mcmber of the Faculty, St. John's University School of Law.
1See Ploscowe, The Sexual Psychopath, Some Suggestions for Control,

Prison Woren 18, 19, 24, 25, 30 (July-August 1947).
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t New York City, an indeterminate sentence of up to three
years is possible in these misdemeanor cases, The _most
_popt_l_lar__(_:hoiceJo_f__‘fhn_rgai‘n_ pleas” fg;'_wthe_sem_i,n_dict‘cd _5eX
_felons was assault in the third degree (1,895, or 57 per cent),
“Most of the remainder Pleaded guilty to the crime of impair-
-y the morals of a minor, Similar data was uncovered in
other Jurisdictions, and onr daily press raised the hue and
et that women and childrven were in omnipresent danger
P g g romming the streets.?  An assort.
Totisls and sociologists jumped
voal degislutive echange—not mere
crelnent—was needed to provide ade-
ti protection. It was thejr expert opinion that
nearly all sex erimes were committed by “psychopathic per-
sonalities”; that such psychopathic personalities will con-
tinue to commit sex crimes until they are “cured”; that they
can be identified even before Lthey commit suel crimes; that
they should not be punished because they have no control
over their impulses and are not really responsible for what
they do; and thut their diagnosis, segregation, treatment and
release are the exclusive funetion of the psychiatrist. While
most of this eriticism of existing statutes was directed at the
treatment of persons who commit sex crimes, a more recent
study of the sex habits of 5,300 males has been interpreted
as signilying that the lines of the eriminal Inw have been
drawu too tightly around sex behavior; that literal enforce-
ment of penal sex statutes would have 5 per cent of the
population guarding the other 95 per cent in jails. This
agitation in the press, and the recent studies have now agnin
raised the question explicitly: does the penal law make
criminal sex behavior whiel it should not make criminal?
I'mplicitly the further question is also raised: Is there KeX
behavior which ought to he made c¢riminal which the penal
law does not muke criminal as of this time?

2 See Gerber, Homoseruals, 65 A, Mexrcury 123 (June 1947): 7. Fdgar
Heover, How Safe Is Your Davghter?, 144 An. Maa. 32 (July 1947) ; Waldrop,
Mivder as a Sex Practice, 66 An. Mercury 144 (Feb. "1948) Whitman,
Ligiyest 'l'ubua,. 119 Coria's 24 (Ieb, 15, 1947y ; Wittels, 1 hat Can We 1o
.—ff’uu.n’ Sew Crimesy?, 221 Sar. Eve, Post 30 (Dee. 17, 198) : Horror Week,
M Newswiang 19 (Nov, 28, 1949) ; 4 Newo Report on Sex O ines, 22 Corongr
3 (Oct. 1947),

i
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The District of Columbia, xmd. fourteen stat?écfggse
enacted “sexual psychopath’” statutes in the pas.tt }1;“;0 atment.
Primarily, this legislation was concernlt.ail 1:v1tsexxi;eehaﬁor,

? - . T L

i eat inds of eriminality in

t it also creuted new kinc ; T

tlj\ll::w York, which first resisted such & statute by gutl;ﬁ‘llzes
torial veto’ has also recently amended its penal sex s
2 b

these lines.® _ )
alon{’i‘he purpose of this article is to explpre the r;alsillalect;::
roles of criminal law and of psyclhmftry 11;11 :?$tt§:es i:% oy

i "hat : Lthe of per

rior. What should be the goa . : 3
?lf'}cf::" What means are best adapted and most likely to a
tain the end selected?

A INDS
I Ti Propren 1N TerMS oF MEANS AND EN

) t be realized

i f a body of law can bes ‘
Proper evu%uatlon of a Y end. Accordingly, some
by considering it as a means to l]lll Tt b st R pesul
i hoice of an end or ends mus ; . )
ltatl(l)::wiil(x;.:;on. This iy necessary il HeX contm(lnr;‘tél::tt:;ﬂﬂi:' i
:;:éir gzidministmtiou are Lo be ?)OHH: la:li?al{s done, the par-

: hé problem. nee Chit
uniform attack on t hy onsidered oy o means to

: tutory provisions, con sred SE6EY0 OF
tlctllllil‘mﬂtub': selicted or rejected according usotfhzllfl dastraiil
e .'\rlveythc end. If the end is the prgvent;on et g 101
dts-bt[; chavior, then the means, embl:acmg t Beaemd o
IIS::' ﬁmchinéry, must be uN)ro{;rlttllt:]ﬁgg?slagors.who SenfE
f 1
nly the statutes anc trusted
(t:lln\::(ilrfzsl:\ljzttﬁeig administration unduthe 'p‘;lr?:qnn;lr(?:ecutol's,

’ : statutes: the juages,

i ng out the stalule i unselors
Wlf'h Cagrl::lhi%:ttrists, psychologists nn_d gm;llqu:: C(ij et o ;é
5 ]lC:], ep );obation, parole and correction oif Lt(;lis- i e
lltl,“t tlcs I:J.!‘i‘ a small but significant I’“I"t t ly, nor the best
DL j ' is not the only, 0

imi law system 18 " o
mnt thefc:(t::fli?izl this end. Morul and ?ehgmusa:alillut;ﬂ ! 1:
mfa;](;(;)me home life and parental gmdu?::;;ors probably
o i to make a decent living, 1}11 are N ok SEATEE
L dapted to achieve it. Nor is the end of D ’
better a :

X ¢erime tl ) Ir e} .{l v “ il H ‘t. i} 4 r ] : S ]
i [Cl } e orvily 1 Cilt. D } &
8¢ r (bh] 1¢ on on WOrull 0 tltainmei elny Mardse

3 Laws of N. Y. 1950, c. 525.
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in somewh i i
not necessarly in and for Hant 1y oo L1258 be desiruble
i , but only as a parti ;
g pre;:r(:,t,fﬁind \t:alnable elnds; e.g., a sociI(:ty :;’:d?;ﬁ‘:;lg
L n of the family, the institution of monoy
Eonoatin aéngnd Lhe pl:oppr procreation of succeedi(:ly
i tlequently it is important that the .
e the end of preventing sex erimes do 2]001?;1:

and of them e
selves disser
ve other end :
even m 3 ends wl
én more valuable in the lone run tich are equally or
D .

Considered t1
: \us as a p
law in preventing sex criI::iemi]:’ the function of the eriminal
may operate to atte: . 5 considerably restricted
it proposes to erttlii;m;ltlh-ls end only by the manner in \\:llicIlf
, reat, and in operatio —
fﬁt}“lny commit sex erimes, The Ic:lti]:ﬁh t;eut, PESORS who 3. Tt should be indicative that the persons who engage
eat * "lmit . :
eir treatment for various purposes, mly”:) ”l&(\; ::1;(_1elx'tukes . in it are dangerous and more likely than the average person
el may i t * e .
. & o commit erimes;

II. CRIMINAL AND NON-CRIMINAL SEX BEHAVIOR

Basic Policy Considerations

determining whether or not certain
gocinlly undesirable sex hehavior should be made eriminal
ought not to vury greatly from those generally used to
delineate ceriminal from non-criminal behavior.

The eriteria for

1. The behavior should be productive of serious social
evil;
9 Tt should be of a type possible to deter by the threat

e

of punishment;

serve the goal of prey 3
¢ prevention.
4. It should Dbe capuble of unambiguous statutory

n lt
deﬁlliLiGn; lln(]., ﬁnﬂ]ly,

self primarily with the mass of

potentinl sex offend
- mders and accordi T
one to unpleasant tre dingly subject an actng
vt 6f thioa, ut treatment for the sake of deterring tlhl; . S ‘I‘hde sqz_ciul tl):.tl,empt,] Lo pril\'cnl; sucél behavior should
not be productive of more harm than good.

We shall examine the factors in that order:

2) Tt ignor i
(2) nay ignore potential offenders and concern itself

only wi
me;{t \(:.tli; tbhe RCLI-NII.OHO. If so, it may undertake hi 1 S b ahavi oducti : ol il
Loeny 1) by punishing him in the hone : e his treat- . Sea behavior pro .uct.we of gerious social evil.
idation he will not behay e hope that through intim. Whether any certain sex behavior falls within this criterion
ave again in such an undesirable 1 of criminality depends on the answer to two inquiries: (1)
What ends are served by this sexual behavior, and (2) are

manne
mudlu.:i,l:; é;J)h(l:yisre?tmining him in an institution for so
S, o 10 B att(czlt:l:gf_rous and likely to commit such
ek e el 8 4 Oli), 1n;],r to rehabilitate him, if he ig
e ) torc) : : G.( out (III, infra) that today’y
dletel‘l'cnce of potential ((;;'l['e(iidttg uotr'WhiICh e il e
should predominate. Al i ""'“1' o).
gonl of prevention. Two l:i:::::'l;TI(:!:;]l,lil:::::;“:nt;]!ll‘r::,yl):l C('IL;UI'L “'?
b answere(

these ends undesirable? The first question is obviously one
of fact and the second queslion is one of social values and
moral standards. Clearly sex behavior which serves desir-
able ends, such as the preservation of the family, the en-
couragement of the institution of monogamous marriage,
and the proper procreation of the succeeding generations,

should not be made criminal.  There remaing the question
hich does not subserve these vaiu-

in order to det -
‘ Lerm 3 U . . 1
TPl sus Lne the role of eriminal law i i whether all sex behavior w
: 1l sex behavior (1) What sort of : ! controlling : able ends ought to be subject to penal treatment. Phrased in
seX behavior shonld he oI socially undesiralle ' another wu; Shuu‘ld u.ll' _i'mmm. \l sex behavior be made
; : ral s
(ive has come from interpreters

B L male erimin; 1
rrearoavent ahinn gl e L— i) i ]n'i]‘ e " “vh:lt kg:“! "
e 4 ¥ S \

Crithvs?

“eriminal? An emphatic neg
of the Kinsey-Pomeroy-Martin re yort.,  “85% of the younger
. | male population could be convicled us sex offenders il Jaw

. e

e :
PEUSULE WhU cotmil sucel NEX

T

1N ey e el o
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enforcement officials were ag efficie

them to be nt as most people expect

Accordi i
i A :;-df;zll;,:]]y,llt zms ]been urged that criminal legislation
dn ¢ 2d must ouly aim at expressing ¢ j
10 Elo e | Xpressing “the judgmer
wftigh't"’f"i‘yggl ggife,.c?!.lchl_tcc__us,,to the ,m_ini.m_mn,,st.afmizf;-cl 1:?
L e F lfl gued I support of this view that Ei‘inlinﬂl
o u?]lllllts' enforcement upon the “average men”
‘ompiainants, witnesses and j The
ment continues that eriminal stabites posclit.
- when eriminal st
standards hi ' ' o
i accul?aé”g?l]? thqn those of the community, sympathy for
= Occm;. “11 cause t'hc stututes to be nullified, or enforced
e A lc}nét ]{[ and indifterently. This line of urgument
5 e of truth in that excessi i -y
A8 . eXcessive severity i ir e
vu:u:.e efiicacy of a eriminal statute ey i
sey t..-mt.y of punishment seriously ,
its infliction, :
But the dan [ i :
ger of nullification in tl
P . : 1e field of sex
2?3 Im;an]ovu -emphasized. irst, it is usually the o
unduly severe puni  tihi
shment for erimi
et the ] criminal be
ing of certain kinds of i
e B inds of behavior
1on-enforcement
- of penal statutes
: utes,
23:300:1? e(;lforcement of penal statutes de
onduct makes im i
iy probable their
{;}1;) s.eLkBto uphold standards far
btc.lult.vmr. Third, even assuming
studies reporting wides
_ espread sex behavior ich i
e L Wijles X behavior which is define
o g 1;; ::m;h.r c.\liatmp; statutes, no valid case iy thm-::}(:d
L oo Clonf] :,l{t:;]tfs }'e:)(\tll. Individuals who report wu‘)"y
‘ 't to interviewers d
i 8 do not thereby dee
L g)o:;t:gire_nces for such behavior in others.? Ir;dee:]{.h;tll‘g
s morr:ngf such bel}u.vim- in others, such deviates n;i"ht
b s&vgz ely critical than those whose sex lu-h-w?or
Y b (I.::}élstg_x;ell;u'ds. Consequently, there appears
bability of nullification isting
i 3 ROLAY! : cation of existing
s from this source. Finally, even if there wurﬁ' 8tcli:
2 .,

argn-
postulate moral

crime
application
havior rather
criminal that

Second, the
aling with sex and
nullifieation when
above average conmmunity
argucndo the validity of

*Kinsey, Sexvan B

5 Ke ;’n o = .” EILAVIOR IN THE I‘IUM

¢ Sco Horale Sonss,oF Cuustinar, Law 26 (L3 e 1630, (2%
152-3 (1949). fenses and Scientific Investigation, 49 i, L. Rev. 149

T Se0 S
See Sorensen, Book Review, 29 Nen. L. Rey 156 (1950)

te, because increasing the -
diminishes the certainty of -

(a3

e

ek N A TN AR s B

‘moral_education. In
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il has been shown to result from the fact of

positive per
1 sex statutes as can be seen in the case

nullification of pena

of adultery.
Moreover, and of cruciul importance, the criminal_law

system should not ubdicate its function as an instrument of

ation, \ddition to subjecting actual offenders
to compulsory treatment, the criminal law also has the func-
tion of indicating to the greater mass of potential offenders
what is right and wrong in sex behavior.? Penal statutes
are an important determinant of a state’s public policy which
in turn often provides the framework of reasoning for judi-
cial controversies which avise in areas outside of the criminal
law. Repeal or amendment of penal statutes simply because
of their disregard by some portion of the population might
well be construed as a fundamental alteration of the state’s
publie policy.

In short, while the law must consider the mores of the
community in defining the criminal, there is no requirement
that the law adopt as its standard of legality the standards
of the strayed. Yet it is clear that not all immoral sex con-
duet should be made criminal. Trivial offenses that burden
the administrative machinery and offenses that foreshadow
harm only to the actor himself, are not serious enough to
justify official intervention. Such behavior, if it is to be
controlled at all, must be regulated by the home, church and
school, and by similar non-criminal agencies.?

9 Sear behavior possible to deter. One of the crucial
issues between positivists and classical criminologists turns
about the question of which of the .many ends of treatment
of sex eriminals should predominate. Positivists who urge
the sexual psychopath type of stutute insist the proper end
is that of the resitraint of dangerous persons and their re-

8 See Beccaria, CrIMES AND PUNISHMENTS, C. xxiii.

9 Answering the question whether human law should repress all vice,
St. Thomas Aquinas points out: “Now human law is framed for a number
of human beings, the majority of whom are not perfect in virtue. Wherefore
human laws do not forbid ail vices, from which the virtuous abstain, but only
the more grievous vices, from which it is possible for the majority to abstaing
and chiefly those that arc to the burt of others, without the Yro‘uihitir.ru of
which human society could not be maintained: thus human law prohibits murder,
theft and suchlike.” De SumMma Turorogica la, llae, Q. 96, Art. 2.
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!l;tl;lgg;:;iggﬁf they ?l:-e corrigible. Many of them insist that
es are the product of irresistible i
part of psychopathic personaliti callon eloommits

ities. The so-called ici

? ¢ classicists,

a:tltll:; ((:f'[l’leerdhnnd, advocate punitive treatment to intimidate

potual o nders and d?ter potentinl ones. They dispute the

commitzogs;) of the positivists, and urge that sex crimes are

St oet,h ;’rgle];(:'x;lagb]e b;llt not always undeterred offenders

¢ ree that compulsory tr : .

be given sex criminals l T ot oo o

> whether or not it i i

thom by theont ot ] it is possible to deter

punishment, resolution of i '

only the kind of treatm ’ dotorminssion s
1y ent and not the determinati

criminality of the sex behavior : 1, iy oatin
3 . * A i i

will be discussed under I1I, infra. eeondingly, this matter

’

y oni;’ (;Sr’liwtl;(g;agqr -ind:'fcative of a dangerous person. There
1 sex oftense which indicates ti
i3 probably more likel e porson b crmor
is ) y than the averdge person to en:
/ 0 e
;;: elt ;izin in the future and which does not fall cither \\Irligt:lf:
e o cntzz;?gr(ys (slfxl behavior socially undesirable) or
ex behavior possible to det i
of sex offense is the geri o heharae (Tpe
iously undesirable sex behavi
person suffering from a well-deft order. which
! - d mental di i
renders him legally insan rimi momble for
; ¢ and criminally i i
his acts. That such 7 dotormabin by o
5 persons, although not deter
threat of punishment, sh ! be inca, 2 tor o T
ould be incapacitated
they are dangerous, ’is fon awhich 15 b s 28
: "ous, 18 a couclusion which is not di
;I!lxles ;)l;l); :::re xstwl;lether the selection of persons ft)?l(l:::::.
ment should be made upon the basi .
yt asis i
g:ll;le:tu:hty for harmful behavior rather than u;:nthtel:r
fome ex;s rattt;ld harmful‘m‘zss of their actual behavior. '.l‘h:
ormer l{)neuo.ci of defining criminality. has been employed
path si;atut(,sls acl;so :lm)lloyed in many of our sexual psycho-
(th 8. Certainly its widespread adoption j
:ir;:::niﬁl i]:uv a.dxtninim;mt.iun would raise grave plolit;lcz:lnql‘x)cusr
sociely dedieuted inci ’ .
frone Y dedicated to the principles of individual

19See Tue I'Enat, Cong g
o E PEnaL Coni oF THe Russiay Soc o T3 "
vroeiic, Art 16 (L M. Stativnery Ol;icc,bli‘!).‘;.;')sfm“mr Fevexan Suvier Re-
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4. Capability of wunambiguous statutory definition.

"Closely related to the ideal of protection of the individual’s

civil liberty is the principle of Anglo-American criminal jus-
tice that there can be no punishment for behavior unless it
is prohibited by pre-existing law (nulle poena sine lege).
This principle is in sharp contrast to the totalitarian doc-
trine that there can be no wrong committed against the state
which is incapable of being punished (nullum crimen sine
poena).’* Under our system of law, accordingly, the crim-
inal “law” must be declared in advance either by the legis-
lature in the form of statutory crimes, or by the courts in the
form of common law crimes, the statutory crimes, of course,
always being subject to judicial interpretation. New York*
and fourteen other states have only statutory erimes.’® In-
deed, where statutory crimes are involved, the use of am-
biguous language in and of itsclf raises the question of denial
of due process of lnw. While all language has some inherent
ambiguity, the rationale of this requirement is that advance
notice be given “so far as possible,” and has been stated in
the following terms by Mr. Justice Ilolmes:

Although it is not likely that a criminal will carefully consider
the text of the law hefore he murders or steals, it is reasonable that
a fair warning should be given to the world in language that the
common world will understand, of what the law intends to do after
a certain line is passed. To make the warning fair, so far as pos-

sible the line should be clear.!4

5. Attempted prevention as causing more harm than
good. Assuming that a certain course of sex conduct is so-
cially undesirable, that it is possible to deter, that it is in-
dicative that the person engaging in it is dangerous, and that

11 See, e.9., Comment of German Minister of Justice on Nazi Criminal Code
of September 1, 19351 “We have substituted for the outworn maxim melle
poena sine lege the more cfficacious doctrine nellim crimen sine poend, regard-
less whether or not some specific existing law has been broken.”” The Soviet
Criminal Code (Jun. 1, 1927) provided: “Lvery act or failure to act is a
social danger if 1t is dirccted apainst the Soviet regime or when it injures
the order established by the Workers” and Teasunts’ authorit‘{é”

12N, Y. PenaL Law §22; People v, Ingber, 248 N. Y. 302, 162 N. E. 87

1928).
( 1 Cal,, TII. (at least for_ {elonices), Ind,, Iowa, Kan, La, Mich, Mont.,

Neb., Ohio, Okla,, Ore., S. D. and Tex.
14 McBoyle v. United States, 283 U. S. 25, 27 (1931).

P . s o
e, T T T T
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it is ca i |
b£e ]'mpf-,:(li):g?]fi lmam-hlguous statutory definition it may sti]
0 make such condyct criminal if,by 80 Jéosi.I :
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the harmf
ul consequer
1ces of making it erimi
balance the desirable ones 18 1t criminal counter-
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‘ubly in Procedure

3 royva
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Chamber procedure, with ingade.

quate  dingnosti
Jiake: ¢ oand  treat
fucilitiey,” Himent

“‘,\ SL!II"

mois (1938) Six
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[ . Ll 1 X oy !
I“”f"”_ change; little interest ip
udmmxstenng present statute,”

Iror Instance, making such De. -
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One case. “Undesirable in prin-
ciple, ineffective in operation: no
solution to the problem.” <

1951 ]

Indiana (1949)

Inoperative, “ .. hurriedly enacted,
not completely satisfactory; courts
do not like it.”

Massachuselts (1947)

Michigan (1939) Law inoperative.

Minnesota (1939) Under 200 cases in ten years. “. ..

no triumph for justice or for the
protection of society.”

New ITampshire (1949) No commitments. “These cases
should not be sent to a state hospi-

tal. No treatment facilities.”

Thirty-five cases in six months, “A
temporary measure, inadequate to
handle problem.”

New Jersey (1949)

Tourteen cases in nine months. No
releases.

New York (1950)

Washington (1947) Tnoperative,

Vermont (1943)

No data is available from the following states with such
statutes: Nebraska, Ohio, Pennsylvania.®

Virtually inoperative.

The most recent of these statutes is that of New York,
and because of ity importance we shall examine it in some
detail. This recent New York statute does not make crim-
inal any sex or related behavior not theretofore defined as

Thus, it does not create any new criminal status

criminal.
The changes eflected in New

guch as “sexual psychopath.”
York are purely ones ol treatment.

18 Pgychiatrically Deviated Sex Offenders 4-9 (Feb, 1950), published by
the Group for the Advancement of Psychiatry, 3617 W. 6th Ave., Topeka,

Kansas.
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cerm(i")sezs.?qll::ttr}c examination of offenders convicted of
pora ¥ > c'rn'nes 1s now mandatory before sentence.' T'rio
wn,h o ;lflj,t(. m.thc.]uw, such examination was disct:nliunurl:
A entencing judge, but it usually was ordc-red | :

(2) Whe o do :
cox cri])ncs ! n _the (;LFL:ElIalzlt is convicted of certain specified
skt 5t 4 lfl indeterminate sentence of imprisonment in
DI'LS 3 O] . . 2
n.“(.in}" ;?(‘]1":? p:L.sL.nbed, within the discretion of the se,:l
? 4 ge, ranging from a mini ' ;
- 3 iimum of one da
judgem)?(:n (lai the defendaut’s natural life. The sunlnrxt(') o
! w has the choice of : " JCImng
‘¢ of suspending s
the defe ; : . ng sentence or placi
e )l::?un’:‘ on probation or imposing the tra(]iti(n{ul :1;:12
b (1)1' ;;,1‘1 red for the crime, as he formerly might liuw;
’ imposing (he new indeterminate sentence,'s

3) Certain ¢ . .
d:umf 3-c¢_- .(._:'!,‘uu changes arve effected in the parole of defen
enjn'y (-el-t:;li”"gl the new indeterminate sentence.'® They

Yy ¢ n advanlaees over nris - “ ¥y
. N st I' Prisoners receivi A s
tional straight-term sentences: receiving the tradi-

i I,l'i 5 e T3 .
e}igilfle)far ::)::)CIIS sentenced in the traditional way are
of Lheir seu]t::nc : Ol;]y }“lmu the completion of the minimum
e, which might
e ) ght, under ) :
terminate in a more limited sen;ao Thn: 1"' M 1d law, be inde-
who receive the new indeterminat Se prisoners, however
eligible for ndeterminate sentence are mandator iI,
4 d " " - * . g dLor
g ot ] l_pﬂml(, within six months after their convicti Y
east once every two years thereafler.2 1on

b) If a prig  sent i

]eﬂsm(l ()m m.];l‘mmml :aontc-nced in the traditional way is re
. p' ole and commits a felony while on parol o §
mpelled, in addition to y y mp e
St i 0 any new sentence imposed for the
S e i 0'2‘1{-1‘\'(: the remainder of the orieinal malt'
el k.’m.li;n(_t.. llllo.s-c persons receiving the ngw imhl(-:-
ale sentence and released ;

. HE on puar are exe i
oy parole are exempt from this

M N. Y. PENAL Law §2189
i N s oy Sal 'a Addcd’ by Taws of N. Y. 1950,
o L. S2188. Adie §h§:12,..msof N. Y. 1950, c. 525, § 22" ' e

207, K214, s
“i:(. §2]'): subd. 3. Added Ly Laws of N, Y. 1950, ¢. 525, § 6
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sentenced in the traditional way may
le until the expiration of the full
sentence, unless he is an honor-
Those receiving the new in-

(e). A prisoner
not be discharged from paro
maximum term of his fixed
ably discharged war veteran.**
determinate sentence, however, may be either conditionally
or absolutely discharged prior Lo such expiration,*® a neces-
sary provision in view of the extensive nature of the maxi-

mum.

The single disadvantage in a parole sense of the new

indeterminate term prisoner is his lack of eligibility for
reduction of his minimum term, as is given to traditionally
genteneed prisoners, by the amount of ten days off out of
ench month for good conduct.

An additional treatmenl advantage, however, for those
receiving- the new indeterminate sentences is that they are
not considered “sentenced to life imprisonment” in such a
way as would result in their being declared civilly dead,**
or as to prevent their maintaining civil actions, as long as
the actions are not connected with the arrest.* _

The new treatment in New York is available only upon
conviction of any one or more of the following specified eight
types of sex or gex-based crimes:

New York
Penal Law

§ 243

Alternate Maximum Punishment
5 years imprisonment
and/or $1,000 fine

Criminal Behavior
Assault in the second de-
gree if committed with the
intent to commit rape in
the first or second degree,
sodomy in the first or
gecond degree or carnal
abuse.

Carnal abuse of a child 10 years imprisonment
ten years or under hy a de-
fendant eighteen or older.

22 14, §220, subd. 2. Added by Laws of N. Y. 1950, c. 525, §8.

23 [d. §230, subd, 2. Added by Laws of N. Y. 1950, c. 525, § 9.

g L AW § 511, Added by Laws of N. Y. 1950, c. 525, §14.
25 14 §510. Added by Laws of N. Y, 1950, c. 525, § 13.
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New York
1

Penal Law

§ 483-b

§ 690

§ 2010
§ 1944-9

§ 1940

Criminal Behavior

Carnal abuse of a child
over ten and under six-
tc.:en by a defendant pre-
_vmusly convicted of rape
I the first or second de-
gree, abduction, sodomy
Incest, endangering Lh(;
morals of a child or the
(.'u“rnal abuse of a child (§
45;3-!1,.8“]}}'&), attempt t(')
cu'm}mt any of these
Crimes, or an assault in
:IhtL second degree with an
u:e;l:,t to commit any pf

Sodomy in the first de-
gree.

Rape in the first degree.

Sc:*xua] abuse while com-
mitting a felony. Carnal
abuse or indecent or im-
moral practice with the
sexual organs of a child of
sixteen or under,

The conviction of any fel-
ony where the defendant
has a prior conviction
anywhere of the crimes of
rape in the first or second
degree, carnal abuse, sod-
omy in the first degree
assault in the second de-’
gree with intent to com-
mit any of the above
cruncﬁ;, or an attempt to
commit any of the above
crines,

[ VoL, 25

Alternate Maximum Punishment
10 years imprisonment

” 3 :
20 years imprisonment

9 4 i 1
20 years imprisonment

R i el

o e A
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In the nine months since its adoption in 1950, 14 sex
offenders have been given this indeterminate treatment in
the discretion of trial judges. Of these, two have since ap-
peared before the parole commission, and have been denied
release. In addition, for the first two months of 1951, while
official figures are not readily uvailable, it is estimated that
an additional 14 sentences have been rendered.?® This indi-
cates a far more enthusiastic reception of the sexual
path program in New York than has been reported elsew

But regarding the New York and related statutes we

threshold legislation, in anticipation of that day when such
treatment shall be mandatory for all sex offenders—and
possibly for all persons convicted of erime—its proponents
rely upon three basic propositions:

(1) Persons who commit sex erimes belong to a more or
less well-defined group, distinguishable from the generality
of eriminals by the peculiar nature of their mental disorder.
They are not mere criminals but “psychopaths”, “psycho-
pathic personalities”, “psychiatrically deviated” persons,
“constitutional psychopathic inferiors” or, in the less stilted
nomenclature of our public press, “perverts and degen-
erates.”

(2) The existing rules concerning the legal respon-
of mentally disordered persons are inadequate to
meet the treatment needs of the sex offender: These rules
are claimed to be too stringent, and based upon a defective
and unreal psychology. Under them, the proponents of the
new legislation point ouf, sex offenders constitute a tertium
quid, neither irresponsibly insane nor fully responsible.

(3) Whether or not sex offenders do belong to a special

e proponents continue to argue, there is no reason
why all eriminal offenders should not receive completely in-
determinate sentences. Social protection against dangerous
persons, it is argued, and the reformation of corrigible crim-
inals, make the old-fashioned term sentence obsolete, and the
indeterminate sentence the proper form of criminal lreat-
ment. We shall examine the arguments in that order.

ﬂ,“""]‘n"

sibility

class, th

26 Tnformation obtained from the New York State Parole Commission and
Department of Correction, March, 1951
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1L Sex Oﬂ’g-nders a8 a Special Clyss

Special treatment for 8ex offenders jg based upon the
assumption that gex offenders constity te a well-defineg group
who are mope likely than the generality of erimingls to re.
peat their crimes, regardless of the punishment whjel is
imposed. No doubt some cases of habitual gex offenders
exist. The important inquiry in connection with )ig argu.
ment, however, ig Whether the rate of recidivism for sex
offenders ig higher than thyt for criminalg gencrally,  Avaj).
able evidence indicates that such may well not be the case,

The most intensive anq recent study was that of 102
offenders i Sing Sing who were either in prison fop convie.
tion of sex crimes, or clse were in prison for the commission
of non-sex crimey but had prior sex erimes in their records,
The findings cun be summarized as followsy: 27

Previousty ARRESTED

Reason in Prigoy Total  Sep Offenses  Other Offenses
Convicted of Sex

Oflense 87 27 53
Convicted of

other offenge 15 5 11
Grand Total 102 32

64

Thus twice ag many of the inmatey
Sing because of conviction for a sex ¢
viously arrested for non-sex crimes as had been arrestedq for
Sex crimes. A fy|) third of those who were in prison, on the
other hand, because of conviction for non-gex crimes had
previously been arrested for sex offenses. This hardly bears
out the contention of the proponents of the new legislation
that sex offenders are a specinlized ang well-defined group,

Morcover, a further analysis of the 87 con victed sex offenders
in terms of the number of theip pr

in terms of figures based on the j

who were in Sing
rime had been pre-

27 REPORT on Stupy

(1950)° or 102 Sgx Orrenpens ap SiNG Sing Prison 66.95 . '
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o ae s itted
i i i he 87 individuals commit
ider disparity. All told, t ; el
:::ns;; crimesphad a total of 54 prior arrests for sex crime:

d 140 for other crimes. .
" The most extensive study ever made ofhs:xo ;);fglgdc(:) n:
covering a decade in New York City, IShO:Sy 3:;_.01' ety

[ in 19¢ ' example, 4 _
icted sex offenders in 1930, for ex - ‘ ghtly
;;:co:'ee than 5 per cent—were convxc.ted again of ze; c(:l‘r:ho
within the next dozen years. Of this small ‘l::il;fiemoge yho
were re-convicted, only 6 of the 31 were conm'olent re than
once, chiefly for indecent exposure, a non-vi
’ »
I-behavior.2® . ) .
sexug'lll ’Z;nt:a same city, another recent study hmll\:,ed ‘i;.z 13:;(:;11:
fenders shows that of 108 boys accused of de mgar ey arls
;)ng out of sex offenses, only three of thelm were ‘((1."3““;(,i iy
agai » of these three re
i :ney aguain, and none of t o
fluc‘l’gigggr;c); oﬁ'cns’es. On the other hand, of 148 I;?);a;lgl:‘zzfer’
:vith general types of delinquency, of a nor:i;sel(:l:rs cl
109 of thém turned out to be subsequent ol e; o ].{ork o in.
That these findings are not 'co.nf.ined 1:0f tehe sy
dicated by national data on reculnlusm.t X ;) L e twenty fve
itte es
of crimes committed b.y males, )
'tx):gie:atcd cach year by the Uniform Crime Reports g%ioziimg
: the proportion in cach of offenders who havei' p cxample
'(:al records. To select a typical pre-war year, i(:irivism pe é
i 1937 drug addicts ranked first in terms of recd v séven- A
;:lxpists were niueteenth, and other sex offenders,
a0 . o
teen?&l;x criminalg, sex offenders are in no sense t;peclail;sgz
h as safe cl.u::kcl'a or pickpm.:kets: Neve;the e:;,e iy
snced that sex criminals are distinguishable ] ro'x;x g el
urg“ of criminals on the basis of th.e pgcuhan Y el
:r:':n‘uﬂ disorder. To understand this, 1tdwxll lg; :ﬁcgisorders
iefly the fi ental disorder.
' ine briefly the ficld of men ‘ ers
;f\lrznl?:cn c]agsiﬁcd in the following terms, in order of
creasing seriousness:

, New

28 RErokT oF Mavor's CoMMITTEE For THE STUDY oF SEX OFFENSES

YOI;:‘(I%;TA%Z.QLS. ?93'1?1)1}: Boy Sex OrFENDER, c.é)-lLZ‘ 194\3)& CramioLoay
30 Sundcrla'nd, Sevual Psycopath Laws, 40 J. Crin.

543, 547 (Jan.-Feb. 1950).
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(1) Psychosis; (2) psychoneurosis; ¥ (3) psychopathic
personality; %% (4) anxiety state; * and (5) mental defec.
tiveness.** There is relatively less disagreement among the
various schools of psychiatry with respect to the definition
of psychosis than there is with reference to psychoneurosis,
psychopathic personality or anxiety state. The term psy-
chosis represents the most deep-seated mental disorder,
which constitutes a devastating disorganization of the entire
‘personality.  Normal adjustment to sociul environment is
impossible for the psychotic person. A number of types of
Psychosis have been recognized by the generality of psychi-
atrists: schizophrenian,®®  manie depressive psychosis,
puranoia,®” general puresis,®® senile dementia,* ualcoholie
prychosis,* epilepsy 41 and, less commonly, traumatie, ar-

31 Characterized by emotional conflict anc
there is no organic causation, no reality di
and no pathological moodiness,

32 Principal characteristics associated with this questionable category are
frequent emotional instability, poor ethjcal perspective and general judgment,
Intellect may nevertheless be unimpaired, e.9., drug addicts, chronic alcoholics.

3 A stage of unusual and grolongcd tension characterized by fear without

ic.

" reason which precedes pan oldiers under fire and civilians in bombed areas
provide numerous cases.

¥ Usually persons of ret
idiots, imbeciles, morons,

.9 A form of mental disorganization usually appearing during adolescence
(hence, also called dementia praecox) characterized by introverted, shut-in,
seclusive, impulsive and negativistic behavior, Emotions are blunted, judgment
defective and volition definitely injured. Tlusions, hallucinations and delusions
are common.,  Catatonic, paranoidal, hebephrenic (most common) are some of
the recognized forms of {his disorder,

A psychusis where the atient experiences successive periods of unusual
excitement and ¢lation with Iright of ideas, morbid feelings of happiness, im-
pulsive reactions and unusual mental activity  (mania) alternating  with de-
pressive stages where he is sad and retarded mentally.  In between there js
usually a normal period (lucid interval).,

87 Mental disorder characterized by an orderly arrangement of chronic de-
lusions, often ones of persccution.  The patient is vilin, suspicious and fearful.

sually there is little mental deterioration no matter how long the condition

has persisted. .

3% An organic disease of the brain resulting from advanced syphilitic in-
fection.  In advanced stages there are alternate periods of euphoria and de-
pression, delusions of greatuess i general deterioration of memory, perception
and orientation,

3 A condition resulting from deterioration of brain tissu
occurs with advanced age. Memory,

YA mental disorder resulting
ognized forms are delirium
psychosis.

LA disorder characterized by loss of consciousness and involuntary move-

ments, [0 may Lo traneatic resulting from scar tissue near the brain or idio-
pathic when it arises spontancously without apparent cause,

il ma_ladjustn}cnt. _ Unlike })slychosis,
stortion, no impairment of intellect

arded mental development, especially intellect, eg.,

e which sometimes
perception and judgiment are impaired.

rom excessive use of alcohol, Three rec-
tremens, chironic  alcoholisin and Korsakow's
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i i tional psychoses.
ios¢ ie, toxic and involu . el
ter]o&‘ilerOt:x{é’stiorl is: Are sex ollenders mor}e freqeuomeur
" , isorders than ar
fflicted v?ith such profound mental disorders tha
aff

. g in
The New York State study of sex oging:)!;t of
Sing Sing found all of them uﬂ'e[-u;g frglt:sig.lly gy
1 b . lisorder, thoungh no .
emotional disorder, - havior
umeuml1 0[1'R ¢ psychosis]. . . . In many cases :hesbghiatric
nouf:l.c -(1‘:5 Q();lltl 7110t be fitted into any clen; .‘iudigjogder that
pat L.I[. ations there is no known mel,l’ :l;
sific i [ & e ' e i .
cln*‘f:] poses the commission of sex Cr nnesq 199 §ex: offénilors
pres ',l?en years before this study of LheN'd V“York City, 246
% survey in cy 3
ined in the decade-long surve) - crimes of
e:‘iﬂl]ml::::v: including persons who cmmmt&e(;r:lge fnpalsing
o _Y] . r::bu’s.c sodomy, indecent (:XDO:-_furc S ination. Of
carl.mls “were ,HPGCiﬂ“.V selected for mental ex sane nor men-
1rl10Hl ")46 persons, 160 were found neither md T’ FUEHE. 13-
these 2 : : % . l’t‘d insane an
ofective, 35 were adjudge stagger-
f,nl]ly ;h;i?;ttlaﬂ’y defective.* These are by no .‘;‘:::: h a%%;he
judgee . iworder. Tt is also signi
. i [ mental disorder. ; A offenders
m;i rg(t)l::e:nﬂ only a ratio—that is, of p!?-.Y(_hOt;C ::t]:on or Liie
da :1131'(-(] with all gex offenders, and not a jmi"f fnders 5,1 —
c.‘)!;-lf) of'psychotic sex (;tl‘cnd(n-a-to a_]l §ex] oto e
- 1 1 with the ratio of psychotic crlmm;lws chiatry recently
Ilmlle: d the group for Advancement g?f :.IY e sonvicted
naced i 11 proporiion Ol MHILS LURYI=
oncluded “that only a smull pro T T ich is ma-
*'qu"‘.g} m{ﬁ;}p—ﬁaeﬂ— have been i!Lvell\{@f.t},!F!_,b‘,-l_‘.u_"lqaigﬁ'.hb pulation.
L ‘ully diflorent than that of most e eigRborhood of 5
\715(1311'33 B{nu]] group, which numbers in the net,%ention e
3 ll130 per cent, is that which engages our a
0 T el
s 8 1”44 ic mental
Chmt\!\lf:i. respect to the significance of no-n-l-myc}ilstpoints of
te i(:r in ;sex crime, there is wide \rfk.;"l.ﬂttloilé clinic of the
O omomsz psychiatrists. At the pychiatr ty. only 158
i _t_m:f (}ﬁ*nut"lﬂ Sessions in New York Cmglti’be psycho-
LS ' the sex felons examined were ﬁ?"n hi trists
Geatsl Wie £ At Bellevne Hospital, psychia

criminals?

per ex [
pathic personalities.

S INDE Sing Sive 13 (1950).
102 Sex OFFENDERS IN oL S
:: gﬂ;g:{:n?b:wsgﬁy(?:m:‘:s? molf}ltimczro?h(%m: 11950 ; publiﬁedl{tynsta};t
ROBLEM { iated Set ¢ ke .
i P;}Id?lﬂr;‘:‘:!ginz‘u'i::k 'cf;f Psychiatry, 3617 W. 6th Ave.,, Top
Group for the
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personalities.®s Ipom the psychiatrie viewpoint sexua] be-

havior is either lormal or abnormal, Much that jg con.
sidered normal, in g Dsychiatric sense, such gg non-violent,
hetero-sexua] behavior, may nonetheless he considered im.
moral, gs adultery op statutory rape. On the other hang,
much sexua] behavior which is considereq abnormal ip 4
psychiatric senge may not be eriminal at all. Iop instance,
this iy true in the case of masochism ¢ ang ongyjgy +7 and
often in the caye of sadism, fetishism 12 gpq voyeurign, 50
Probably most sex behavior which jg abnormal when viewed
in psychiatrie perspective is alyo criminal, such gg necro-
philia s bestiality, 52 Paedophilia o g3 homosexuulity. But
this is not always so. “IIomosexuu]ity is often found in per-
Sons who show ng other markeq mental or physical gp:
normality,” 8¢ A nore .Or less well-defined relationship
between non-psychotic mentql disorder on the one hand ang
abnormal gex behavior on the other, has not Yet been de-
veloped on the basis of the existing state of pPsychiatric
knowledge, J‘J&&pﬁxgngtriss._“ﬂmiﬂeﬁgi!zh,e_f‘{e)_u@rk
State study of sex offen ilsrﬁjz@;géiz!g,legg_,14«lmitted else.

-Where_that “there js “QJ.‘,@'!LPSXQI!i(l_le'i,cjnﬁiglIﬁ:iﬁto-criﬁl;

jnalistiq,bé‘!fgi'i{fﬁ’_"jr Under all of these circumstances, jt
is difiicult to gee how it can he argued that non-psychotie
mental disorders haye more significance in the case of gex
offenders than do the full-seale psychotic ones; or how it ean
be argued that either the psychotic op non-psychotic forng

of mental disorder is more frequently associnted with sex
crimes thap with erimes in general,

4 Frosch and Bromberg, Ser Offender—. Psychiatric Study, 9 Aum. J.
On'mom;fvcm/mw 761 (Oct. 1939).
40

ecling of need for punishment and suffering of pain which may result
in scxual gratification, Suicide is an extreme form,
47 Self-abuge,
‘® The reverse of masachism in which aggression and main is directed at
others for the actor’s gratification,
* Worship of some object as 3

: substitute for some original object or ex-
berience, such as a shoe or a lock of hair,

% Looking or peeping at sexual objects,

81 Desire for copulation with g dead humap body,

%2 Desire for copulation with animalg,

53 Desire for copulation with children.

54 Fast, Sexual Of enders—, British Pive, 55 Yag L. J. 527, 545 (1946).
“‘ABRAIIAMSI-_:'N, CRIME AND e Husan Minp 20 (1944),

"N vveee .
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2. Legal Responsibility of Sew Criminals

: i f the
P taking the life o
4 assassin intent on | o Lord
. In \}?:ii;te? ! Lord Peel, succeeded on}y n:l lﬁllln;%ounds
Prnll’le ;ecretm‘y,. lle was acquitted at tnazh;)s oo were
ft? (':n:anity. A number of q‘}emonzftgx?lll:ngthy deliberation
«d to the Lord Justices. ‘ on the
Propolf]':fll;‘(lllrt)e(l th:: now famous Mgghitﬁ‘ﬁii%iom
ulll’ecﬁt ((:f insanity as a defense in a criminal p
e

i committing
it must be clearly proved that, at the txmge:fs‘t‘lclg comiting
'f. t‘h:e al::lt the party accused wa.sl labo:::?gtouxl:now uch a defect o
: ’ o i i he did
m disease of the mind, as ) / the pature
m:fl(i':] ; cf;otlhe act he was doing; or, if l:c; did know it,
ggt kt)l’ow he was doing what was wrong.

herwise
The Lord Justices further h(illd t:]::ti:sgﬁ??;;’l 1:):ion, ol
C nmitted a crime under sponsible
sanc:i:‘xvmt)oct(;:z nature and ‘l““l.’ty. of the ac%agl?:hzedpat trial
rumhm;ging committed the act if it were 215 Such s person
fzrt he knew what he was doing was wro e%e as e believed
: ato be judged at_triul as if the facts w 1e_bel
is . .
0 be. i jurisdic-
ﬂ_lgl-'}'l‘—tl%};erwhelming number of Anglo‘tAesn;.en‘?%lrgng” has
. have accepted this right and wrong than in a legal one
:)1:;? interpreted in a moral sense ;'atéher the part of the ac.
i belief on
hat, for example, an insane would con-
(s:‘u)nsg(llui’hit the crimi,nnl act was ordered by God
stitu fense.®? g 8 quite
btituxt'&el:;x:)ll(l'é(li"z-)nglisll Iwyc}““tr.mts find thcersiiicriztlzsl t({xem.
kable,*® many American writers hl;v:ed ‘n terms which
Tir t, it i,s urged that the rules are formula wind.  “When
Ffrs y linte]ligihlu to students of the l}un;;lln dock is in my
they & sk me whether the defendant in ﬁet that I do not
f)l]l)(i’.t};i:)‘l[: insane, [ must cnmlid]]y SEI;I;(’(:] .s incx;s i Tt e
: ) wilion, and se ' is
ntmlelrﬂt(.l:::c(llll(.(l‘:li (‘;I:(I do not know whether the defendant
stan g

H. L.
M'Naghten’s Case, 10 C. & F. 200, 210, 8 Eng. Rep. 718, 722 9(46-9504
56 M'Naghte 4 N. E, 945,
‘842") See People v. Schuiidt, 216 N. Y. 324, 329-340, 110

(wlusz-i.u.x. PuncieLes of CrinMiNAL Law 477 (1947).
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illsane or not”® . )

" * ut the uesti 3 P 5
recognized question of insani
oo ﬁi)sychi 1;1::-; éigfll ane running to responsibilits; Iz:st s
o €. The purpose of the rule is t (i not
be Subjutud ctl 8, Including those mentally di;m do Ztermum
; *cted to punitive treatment f, ordered, are to
ring potential olfender ment for the purpos -
Shuulg fum,ullmfgiz:l'ldf::ls audlﬂat to deteml:liui \\fh?cfhdziﬂs;
divi - RRCICtl or psychiatrie tre Sii#. P .
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eement on the existence

where there is general psychiatric agr
son will the person be

of a psychotic mental disorder in a per
found to be legally responsible.

The most serious complaint of the psychiatrists about
the M’Naghten test, so far as sex olfenders are concerned,
{s that the test fails to take into consideration the number
of sex offenders who are unable to control their behavior.
« .. any number of the obviously and unquestionably men-
tally ill and insane have a keen perception of right and
wrong ; in fact, frequently a pereeption more keen and more
puritanical than that of the average run of normal people.” **
Distinetion between right and wrong “is not an important
factor in deciding a question of mental illness.” @ The
theory that some individuals luck a conscience but are other-

wise unimpaired in their mental processes, gtems from the

compartmentalized psychology of the early nineteenth cen-
¢ concepts of “moral sanity,”

tury with its emphasis on th

“gmorality” and the beliel in the existence of “moral im-
beciles.” ®® The birth of the doctrine of the “irresistible im-
pulse” came with Maudsley’s thesis on “impulsive insanity.”®*

Tts recrudescence in the twentieth century is due principally

to the modern popularity of IFreudian psychoanalysis in

America. Much human behavior was now explained in terms
of drives originating in the subconscious which are postu-
lated as being completely outside of the advertent control of
will or intellect. These modern theovies, of course, parallel
the doctrine of psychological determinism with the rejection
of the freedom of the individual’s will.

Some oblique judicial support for this doctrine came
from Stephen who stated that he believed that there were
cases of madness which interfered with the power of self-
control. But Stephen was also of the opinion that a man
who could not control himsell also did not know his act was

Ixsantry anp Tue Law (1928); 136 Tue
op. cit. supra note 58, at 497.

Law 502, n. 8 (1923).

Ray, A TREATISE ON
See also ZILBOORG AND

61 McCartHY & MAEDER,
Annans 131, quoted by Haul,
o2 Wirtre, INSANITY IN THE CRIMINAL
83 PrurciArp, A TREATISE ON Insamiry (1835);

T1E MEDICAL JURISPRUDENCE OF InsantTy (1838).
Hewny, A History or Mebea Pavororocy 240 1. (1941),
04 RESPONSIBILITY IN MENTAL DISEASE 133 ff. (1874).
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wrong.®®  Although it has been claimed that Seventeen states
today have adopted the test of “irresistible impulge,” % 4

careful examination of the cases makes this claim an ex.
tremely doubtful one, 87

A growing number of psychiatrists have rejected the no-
tion that morg] knowledge is without significance in meuntal
illness. “Phe morg) attitude is a real factop in life with
which the psychiatrist must reckon if he is not to commit the
gravest ecrrors.” %8 3 oreover, sharp dissent from psycho-
unalytic theory is frequently voiced : “no critically minded
person . . . ean aceept psychoanalysis on the basis of the
wrilings of I'reud or of any of his followers,” ov And the
doctrine of “mory] insanity” has been explored with ne gis.
coveries, The distinguished head of the Boston Children’s
Clinic observes: «“we have been constantly on the lookout
for a moral imbecile, that is, a person not subnormal and
otherwise intact in mental powers, who shows himself devoid
of moral feeling. We have not found one.” 10

The principal deficiency in the “irresistible impulse”
doctrine is the same one which its gy bporters themselves are
quick to point out in the “right and wrong” test, namely,
that it ignores the unity of the human personality. Is mental
illness possible which affects the individual’g power of gelf.
control without at the same time impairing hiy power of
cognition? Most modern clinical evidence answers this ques.
tion in the negative, Most psychiatrists agree in rejecting
the theory,” Intelligence ang mental tests of psychotics
have demonstrated the related impairment of thejy rational

32 STErnEN, HisTory or Tne CRIMINAL Law o Encrann 169-172 1883).
YWEINOFEN, INSANITY As A Derense CRIMINAL Law 10, n. 6 51933).

5% See Havw, op, cif, supra note 58, at 510,

o KKann, Psyciorarine PeRsoNALITIES 65 (1931). And see Hoxney, New
“’A‘YS IN Psvcnoanm.vsns 297 (1939) Juxg, ANALYTICAL Psycuonocy 242
(1922) ; Rank, Bevunp Psvenonocy 278 (1941); Schroceder, Attitude of One
Amoral P:yclwloy::t, 31 Psvcunoanatyricar Rev. 329.333 (1944).

% Murray, Psychology and the University, 34 Arci, Neuro, &

803, 809 ( 1935). See also Honney, op, ¢t Supra note 68, at 8, DaLmez,
l'srcuo,mnm'ncu. Mzruop anp THe Doctring or Fregp 2‘54, 301 (1941),

7 gALy, Invtvinya, DeLinguent 783 (1927).

1 See Waite, Irresistible Impulse and Criminal Liability, 23 M . L. Rev,
443 (1925) : Whi

twan, Capitat Punishment ang Irresistibie Impulse as a )e.
fense, S Notus Dame Law, 188 (1930),
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. i “irresistible im-
" functions.™ The classic prototype of the
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will i
Sympiz?:le _w(lllfzn gtealmg or murder will be thought of as a
e ; ‘ltn icating the presence of a disease....” ™ & e
o b "cun make no distinetion between the killing of a
g eing throu[?rll criminal violence or through the toxi
_ _uhcrcle buccillus.” 77 The adoption of such a iy
1)111:11tt1\re system makes irrelevant not only a will flezam:1 :
g ‘1‘: oli v H . H ‘ 0
tf-y:]cti gqod or e‘\nl, but also the entire framework
ity in criminal law. The crucial question is
S a system considered i
IS st as o means is bette
ul ipted tlf‘m a punitive one for the attainment of the e
of preventing sex crimes. e
The adopti i i
e coop.t‘wn of completely indeterminate sentences
o m,' : urse, the abandonment of legislative gradations
hmrlioflsllnle.np set up according to the seriousness of be-
oﬂ'end(:xr’s n 1[’:; place, trgutment is based exclusively on the
o e need for rehabilitation. This may have disastrous
¢ Sexqo ﬂc_auc;es in some situations when it operates to deprive
L sex uneflll(;e[fl li:on"mnttltm[.; one crime of a powerful incentive
‘luke another and more serious
e a0 J ! ' us one. For example
decentgu::nfﬁlt c?hle rape is punished more severely tlmnpin:
, the perpetrator of the latt i
Cueent , Ll er crime may sto
sl &dvi ::lommlttmg.tlle former one when the victim rei)ulseg
b So}c:a}s. Butlif treatment after conviction is made to
:1y on what the offender n ig rel .
. ) ecds for his reformati
rather than upon tl i ki
1e seriousness of hiy hehavi
il ‘ nes 8 behavior, clearly n
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3 8 urge to consummalte (1 i
: ' ¢ the act of intercourse.”®
e ]?[lxrcrgfulldcfenmnute treatment completely unrelated to
o crimi"ul I;Obs of‘ the erime committed may also deprive
bk ag ‘:11'\)\! o‘f its efﬂcr_lcy as an instrument of education
Soapcue offensive touching and an act of sodomy are lmth.
- as sex offenses subjecting the defendant to inde-
i ?e' sen&cnces from one day to the duration of hi
tlni .1}1111 Ilife. The criminal may well come to feg'lrd f,;l:
ivial and serious ollense i , :
se In the sume light, O
\ olf f ght. n the other
hand, when the legisiature preseribes severe treatment fl::
. i } .

 MEnNINGok, TTunan Miso 373 (1945).

11 Beltl, Determinisns i 73
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atment for the other, there cannot

one-crime and lenient tre :
elative harmfulness of the two

be any question about the r
kinds of behavior.™

When the sex crime arouses widespread public alarm,
as most of them do, it may not be possible to make available
to the defendant non-punitive treatment even though his per-
sonal needs indicate that he might respond most readily to
it. The writer recalls Lwo defendants who perpetrated an
act of sodomy on a five-ycar old girl. The grand jury refusc!
to indict on the unsupported testimony of the child. The
girl’s father, who wus @ longshoreman and former heavy-
weight boxer, threatened to kill them both if he ever got his
hands on them. When one of them returned to the neighbor-
hood six months later, he was found dead on the sidewalk
with.a fractured jaw, two blocks from the longshoreman’s
home. Irequently the community, justifiably or not, insists
on punitive treatment. I"ailure to heed this ery may lead to
gelf-help, vigilantism, lynching or what may be worse, & gen-
eral indifference to the criminal law.® It is true that ap--
peasement of such public demand may make the criminal law
an instrument of private vengeance.®* Prudence in charting
a course consistent with the prevention of erime will often
require punitive treatment in such cases.

Finally, because treatment gimed solely at rehabilitation
is compulsory and necessitates restraint for some indefinite
period, the fiction {hat it is non-punitive becomes quite trans-
parent. Under current indeterminate sentences life impris-
onment for certuin sex felonies is possible when the defen-
dant proves incorrigible, or at least is too inexperienced to

70 Beccaria, CRIMES AND PUNISHMENTS, C. xxiii,

80 See Honmes, Tue CoMMON Law 41-42 (1881): “The first requirement
of a sound body of law is, that it should correspond with the actual feelings
and demands of the commuuity, whether right or wrong, 1f people would
gratify the passion of revenge outside of the law, if the law did not help
ther, the law has no choice but to satisfy the craving itself, and thus avoid
the greater evil of private retribution. At the same time, this passion is not
one which we encourage, either as private individuals or as fawmakers.”

81 See WHITE, INSANITY AND THE CramiNaL Law 13-14 (1923): “The
criminal thus becomes the handy scapegoat upon which [the average man] can
transfer his feeling of his own tendency to sinfulness and thus by punishing
the criminal he deludes himscelf inta a feeling of righteous indignation, thus
bolsteringg up his own sel f-respect and serving in this roundabout way, hoth
to resteain himself from ke indulgences and to keep himself upon the path

of cultural progress.”
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simulate the approved response which brings early parole.
This raises a serious political question of civil liberty. In
addition, when more harmful behavior is treated less severely
than trivial criminal behavior the inequality of such treat-
ment suggests that it is unjust.

On the other hand, it is not covrect to characterize a
system which employs punishment as retributive or one
which serves the end of vengeance only, Retribution as a
#ole end of criminal law has indeed been urged by Kant,
Hegel and Kohler* It is not, however, the view of those
who would use punishment as a means to the end of prevent-
ing crime. Aristotle®® and St. Thomas Aquinas 8 first
stated this position which was later less perfectly adopted by
the utilitarians, Bentham ** and Von Jhering®®  Moreover
the use of punishment to influence human behavior is base(i
on sound psychology. Men seck pleasure, avoid pain, Pun.
ishing an actual offender prevents crime hy the threat it
makes to the potential one. Normally, certainty of punish.
mex}t is more effective than its severity in influencing be.
h-avwr. Assuming a given probability of its infliction, effec.
flvencss of punitive treatment varies in direct proportion to
its geverity. This is certainly not the same as saying that
punishment serves the end of retribution.?

. One frequent eriticism of the punitive system is certainly
without justification: viz,, that it necessarily contemplates
a system based on revenge. The retributionists themselves
refute this : “Juridical punishment ean never be administered
merely as a means for promoting another good, whether with
.regard to the criminal himself or to civil society, but must
in all casés be imposed only because the individual on whom
it is inflicted has committed a crime.” 8

There is hardly more validity in the argument that the
deterrent effect of punishment on potential offenders is in-

82 KANT, Punosorny ofF Law 195 ff.; Hecr Tue P »
90 . (Dyde e o00) 8 Loaw 1 5 Hece, 4 »:n.osonn' of Rient
:: I.Z'rmcl-s, d. ); , Priosoruy or Law 279 ff, (1914).
“ . ; laws are enacted for no private rofit, but f
of the citizens.” D Suaaa Tumll.ocu\ Ia‘,, Ilae Qt. 9%r :‘:‘:-:t czommon bencfit
88 PriNc1vLES oF LEGISLATION, c. |, ' ) o
88 LAw As A MEANS To AN Enp.
87 See Ludwig, supra note 60, at 536.
88 KANT, DuniLosorsy or Law 195,
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appreciable or non-existent. The fact that crime:continues
in spite of threats by the criminal law is far from conclusive.
No jurisdiction has yet been willing to risk the experiment
of determining whether the crime rate would be greater
without them. Lut however eflicacious as a deterrent to
potential offenders, punishment is therapeutically ill-adapted
for rchabilitation of actual ones. Experiments in animal
and edueational psychology have produced conflicting data
on its constructive effects.®® They confirm common expei:
ence that rewards supply superior motivation for hu::. .
behavior. They also support the view. that the efficacy wui
properly administered punishment is directly proportional to
the subject’s immaturity.?® But their application to the
criminal law system is extremely conjectural. Threats of

- electric shock to the maze rat or of teacher to pupil are not -

the same as legal ones to a young offender. Punitive treat-
ment, especially when severe in the penal situation, brutalizes
and embitters more often than it reforms.??

CONCLUSION

No radical alteration in the sex behavior content of
penal statutes is necessitated by investigations purporting to
demonstrate widespread disregard of traditional norins, The
penal law must not abdicate as an instrument of moral
education,

As for treatment of sex offenders, it may most truthfully
be stated that causes have yet to be isolated. Until this is
done, no final “cures” are even reasonably certain. The
symptoms of such behavior are quite complicated. And the
more that is written about them, the more complicated the

89 Strang, Contributions af Research to Discipline and Cosntrol, 237rvu YeAR-
BooK, NATIONAL Sociery ror Stuby oF Enucation 216 fi, (1938) (88 studies
reviewed ),

v0 2 Sears, Responsipitaty 129-154 (1932) (12 case histories).

91 Sce Ruscue anp Kircnneimer, PUNISHMENT AND THE Sociat, Struce
Ture 138 M, (1939); see Scuorennauves, Wontd As WiL Anp Ioea 412
(1886) : “The Penitentiary systemn seeks not so much to punish the deed as
the man, in order to reform him. It therefore sets aside the real aim of
punishment, determent from the deed, in order to attain the very problematic
end of reformation, BDut it is always a doubtful thing to attempt to_attain
two different ends by oue means; how much miore so if the two are in any
sense opposite ends,”
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entire problem gets. Psychiatry is a velatively recent de-
velopment in man’s efforts to better understand himself. In
proportion, as greater insight is worked out in this disci-
pline, much more can be expected from this approach to
treatment. I'or the present, psychiatrists do not claim that
they know all the answers. Nor is the criminal law—despite
its centuries of experience—in a posilion to make such a
claim.

In the light of these facts, the proper approach to the

w MVer nf Feentine sex affendases at hest can be no more than

Licarly no greater failure can

~seam steered by the light of a single

. wuully absurd to claim that sex offenders

.usi ve subjected solely to non-punitive treatment for the

sake of rehabilitating them and protecting society as it is to

claim that their treatment must always be punitive so that

others will be deterred. No scientific basis has yet been

established for separating corrigible from incorrigible sex

offenders or for determining when it is safe to assume that
the corrigible ones have been reformed.

The control of sex offenders then remains a practical
problem and at present can be handled only by practical
methods. First, if a sex offender is sent to jail, he will not
harm society with sex offenses while he is there. Second, if
he is sent to jail, others who would be sex offenders are likely
to change their minds. This is the extent of the contribution
of the criminal law to the solution of the problem.

If while he is in jail, he can be helped better to under-
stand himself, when he returns to society he will be in a
superior position to avoid repeating his mistakes. This re-
mains the job for psychiatry.

Since there is no significant difference between sex
offenders and offenders committing non-sexual crimes, the re-
cent New York statute providing special treatment for sex
offenders is without theoretical experimental basis. The un-
favorable experience of other states with similar statutes
does not justify undertaking such legislation as a tentative
experiment in treating sex criminals. Moreover, adoption of
such a statute as a first step towards legislution making such
treatment maudatory for sex or all offenders, would be set-
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ting sail in a sea of doubt, as we have noted. If under the
present statute, judges exercise their discretion extensively
to sentence sex offenders indeterminately and the parole
board is unduly lenient or severe in releasing such offenders,
then the end of preventing sex crimes would be seriously dis-
gerved by its retention. Its repeal therefore would result in
no loss and might obviate many dangers in criminal law
administration.
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